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Supreme Court of Appeals of Virginia . 
AT RlGHMONt>. 
Record No. 2910 
MILDRED ELIZABETH WALTON, AMANDA E. HAR-
RIS, MARGARET WALTON WOOD, AND VIOLA 
AGNES MILLS, AN INFANT, WHO SUES BY HER 
_NEXT FRIEND, HOW ARD MILLS, Appellants, 
versus 
.ROBERT D. MELTON, INDIVIDUALLY AND · AS 
EXECUTOR OF THE ESTATE OF EMMA CATH-
ERINE WRIGHT, DECEASED, Appellee. 
PETITION FOR A WRIT OF ERROR. 
To the Chief Justice and, .Associate Justices of the Supreme 
· Court of .Appeals of Virginia: 
· Your petitioners, Mildred Elizabeth Walton, Amanda E. 
Harris, Margaret Walton Wood., and Viola Agnes Mills, an 
-infant, who sues by her next friend, Howard Mills, respect-
.fully show unto the court that they are aggrieved by a final 
_decree of the Circuit Court of Hanover County, in equity, 
entered June 1, 1944, wherein, among other things, the lower 
court in construing the will of · the late Emma Catherine 
Wright, Deceased, erroneously construed Articles Two and 
Tb,ree of the will of the testatrix, in that Clause Two giving 
the plaintiffs "all tangible personal property in my dwelling 
house" did not embrace $6,505.96 in -large., old styled cur-
rency and $417.96 in gold and other coin, totaling $6,606.96, 
f o:nnd concealed in buckets, tins, boxes, draw string bags 
and other receptacles located in the dwelling house of . th~ 
decedent. · · 
2 Supreme Court·· ~f··Appeals of Virginia 
• A transcript of the record is presented with tµis peti-
2• tion. However, as a measure of economy in court costs, 
in lieu of the original depositions and exhibits which con-
sisted of approximately seventy · (70) pages, much of which 
was irrelevant, counsel for both parties agreed on certain con-
densed testimony, all of which is quoted, and certified by the 
court in the Certificate of Exception No. 1 
STATEMENT OF FACTS. 
1. Mrs. Emma Catheririe Wright,-widow, an elderly lady 
~ppro.ximately seventy-five years of age, owned a small tract 
c;>f land in Hanover County, consisting of approxim~tely 14 
acres, with a small house thereon. ' 
2. That it was generally believed in the community in which 
sl1e lived, that she was very poor and in necessitious circum-
stances. Her church and various friends and neigh~ors looked 
after her, sending her baskets from time to time (R. p. 48) but 
the greater portion of thi~ service was rend~red by lfr. Robert 
D. Melton, who plowed the land and sold the crops, retaining 
his portion of the pi·ocecds of the crops and giving Mrs. 
Wright her portion. In fact, neither Mr. Melton, nor anyone 
else, knew that Mrs. Wright had concealed about the house 
more than $6,500.00 in cash (R. p. 43). 
3. That she had the late Judge Daniel C. Grinnan prepare 
her will, dated October .... , 1937, witnessed October 8, 1937, 
and filed as an exhibit with the bill of complaint in this 
cause. · ·-
3• •4. That the four plaintiffs: Mildred Elizabeth Wal-
ton, now Mildred Walton West; Amanda E. Harris, Mar-
garet Walton Wood, and Viola ·Agnes Mills are all nieces of 
Mrs. Wright and beneficiaries under the Second Article of 
her wi~ while Robert D. Melton, the defendant, is a cousin 
of Mrs. Wright's deceased husband. That the mothers of 
the plaintiffs, one i:n particular, was almost like a daughter 
(R., p. 34). The four plaintiffs stayed with her from time 
to time, one for six months while attending school (R., p. 
35). Mrs. Wright was survived by numerous other rela-
tives, such as brothers, sisters~ half-brothers and half-sis-
. ters, but she remembered only ~n her will the four plaintiffs 
and Mr. Robert D. Melton, those who evidenced some inter-
est in her and did something for her. 
5. That Emma Catherine Wright died on Thursday, J anu-
ary 27,.19#. Her will was probated on Thursday, February 
; 1944, · before the · Clerk of the Circuit Court of Hanover 
uounty, Virginia, at which time, Robert D. Melton qualified 
as executor without security, but later, on March 27~ 1944, 
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be posted security in the penalty ~f $5,000.00 (R., pp. 6, 17). 
6. That the funeral of Mrs. w·r1gl1t was held on: Saturday, 
January 29, 1944. On the night of the same day, the execu:. 
tor, and defendant, Robert D. Melton, iri company with 
Sumpter Priddy, Sheriff of Hanover County, and Mrs. James 
Tignor, another niece of Mrs. '\V right., searched the dwelling 
house for her will, and found the will and the sum of $2,962.29 
l1idden or concealed in kegs, buckets~ etc. On the Monday 
following, January 31, Mrs. Robert D. Melton, and the execu-
tor found $944-.00 concealed in a draw-string bag hanging 
behind a door. Later an additional sum of $2,797.67 
4"" *was found, concealed in tins with press-on lids, etc., 
making a. grand total of $6,703.96 found in the decedent's 
dwelling house.· This money consisted of $402.96 in mixed 
coin, and an additional $15.00 in gold coin, making a total of 
$417.96 in coin and the sum of $6,286.00 in large, old styled 
currency, in denominations from $1.00 to $50.00. In the 
search there was also found a bank book, which showed the 
testatrix had a savings account 'with a balance of $700.00 
in the Hanover National B~nk of Ashland, Virginia CR., p. 
44). 
7. That the said Robert D. Melton, executor, after he 
found the will, told the four plaintiffs that under the will th~y 
would get everything in the dwelling house (R., p. 43) and 
everything else belong to him (R., p. 43). Mr. Melten, like-
wise, told Shelton Harris "that they found the will Saturday 
night.and that the place went to him, everythh:ig in the house 
w~nt to the four nieces and the· money went to the brothers 
and sisters of Mrs. Wright" (R., p. 43). Mrs. Ida Sheiner, 
.defendant witness., stated Mrs. Wright told her Mr. Melton 
w~s going to get the place (R., p. 44). Acting o~ this inter-
pretation, evidently upon advice of his counsel, the executor 
took steps to secure a list of all of Mrs. '\V right 's relatives 
(R., p. 37). Mr. Melton testified he told· his counsel he 
thought the money found in the house·went to the heirs at 
law, namely, brothers and sisters, etc., ·of the decedent. Later, 
however, the said executor ·changed his position as to the 
money found in the dwelling house and now claims it under 
rtbe phrase "and all my other property", sandwiched in the 
.middle of the. Third Article of the will, and not by anv con-
. tract expressed· or implied, for services rendered the· dece· 
,d~nt. (Defendant'~ Answer. R., pp. 14-15.) · 
.5~ "8, That on February 3,.l~44,-;before ~11 of .the .n,oney 
. :·: w;rs: foun~L.in .the dwelling hou~e ~nd before. it.: w.a,s 
. c~~ted. the :executo1: proceeded to ~ak~. distributi9ri. of .-Urs, 
Wright~s. ~r~perty :to. the.plaintiffs~ . It ~as ~.uring {4~ ~~urse 
. of ·th.e: d~vis1~~ ·,Qf the hC?~s~p,g]µ. !µ~~tui;~ :that. t~e ,.W(.)llf:Y 
4 ,, Supreme Court of Appeals of Virginia 
was found. The appraised value of the household furniture 
received by the plaintiffs was $326.00, and this did not in-
clude any of the money found in the house, nor did it include 
tangible personal property, such as lawn mower, etc., located 
in an outbuilding, of the .value of $8.00. 
9. That the appraisement and evidence shows the testa-
trix left the following estate: 
' 
a. Household furniture and articles located in the 
decedent's dwelling house 
b. Shovel, lawn-mower, hoes, forks, etc.~ located in 
smokehouse · 
c. Money foulld in the clweiling house, viz: 
Old Style U. S. Currency $6,286.00 
Coin. (U.S.) 417.96 
d. Savings Account 
Hanover National Bank, Ashland, Va. 









The 'sole issue in this case is (1) whether the large, old 
styled currency and coin, which admittedly had been in the 
dwelling house for years~ is tangible personal property and 
passed to the Plaintiffs under Article Two of the will, or (2) 
intangible personal property and passed to the Defendant 
under Article Three, or (3) whether the testatrix died intes-
tate as to this money and it thus went to her heirs at law. 
' 
ASSIGNMENTS OF ERROR. 
1. The court erred in -its final decree on the merits of the 
case entered June 1, 1944, to the extent shown, and reading 
as follows : . 
"On consideration whereof, the court being ·of the opinion 
that by the second clause of the will of Emma Catherine 
Wright, she gave to her four nieces, Mildred ·Elizabeth Wal-
ton, Amanda E. Harris, Margaret Walton Wood and Viola 
Agnes Mills, the tangible personal · p.roperty · in her dwelling 
house, meaning the furniture and furnishings, which has 
been delivered to them by Robert D. Melton, the Executor 
of the last will of the said Emma ·Catherine·Wright, and, that 
~y · the third clause of her said. :wi:11. she gives to Robei:t D. 
, ·.·, 
,, ; 
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Melton the real estate and 'all' her 'other property', and 
that the only 'other property' she had after disposing of the 
tangible personal property and real estate was her money, 
found in the dwelling house, to-wit: $6,703.96, consisting of 
$417.96 in coin and the balance mostly in old style, large 
gold and silver certificates, and a bank deposit of $700~00, 
and that she intended by said third clause of her will to give 
said money to Robert D. Melton because of his long and 
faithful care of her, and that her intention was that said 
money be considered as intangible personal property, and 
pass to the said Robert D. Melton as such and is included in 
the gift of 'all my other property' to the said Robert D. 
Melton, the court doth accordingly so adjudge, order and de-
. cree. and accordingly doth adjudge, order and decree that 
7• the plaintiffs 11bill be and the same is hereby dismissed, 
and that the plaintiffs do pay to the defendant his costs 
in this behalf expended, including the premium paid on 
surety )lond, required heretofore in this cause.'' 
• • • • • 
· ''To all of the above rulings of the court and interpreta-
tion of the will as outlined and to the entry of this decree, 
the C~mplainants, by counsel, duly excepted, on the ground 
that the above rulings of the court are contrary to the law 
and evidence and that the money found in the house. should 
pass to the Complainants under the term 'tangible personal 
properfy '.'' 
Plaintiffs concede that money on deposit in tbe bank is 
intangible personal property, but Plaintiffs aver that money 
stored in a safety box in the bank, whether coin or currency, 
and money ( coin and currency) kept in the house is taµgil>le 
personal property, because it is identifiable, has intrinsic 
value in itself and requires no action on the owner's part 
to convert it into value, such as notes, bonds, . stocks and 
other kinds of intangible personal property. 
CASE OF FIRST IMPRESSION IN VIRGINIA. 
Neither counsel, nor the court, has been able to find any · 
case in Virginia wherein the exact issue her¢ ·presented has 
been considered. 
6 Supreme. Court of. Appeals of Virginia 
-ARGUMENT 
BASED ON FACTS AND RULES FOR THE CONSTRUC" 
TION OF WILLS. . 
Each will case is governed by its own facts. 
' In Michie Virginia-West Virginia Digest, Volume 6, Wills, 
page 170, it is said: . · · · 
. ' t. ., 
. '' In c9nstruing. wills, the general rules of conntruction 
s• -will ""assist the court as a guide, but each case must be 
. governed by. its own facts and circumstances. Trice v .. 
Powell, 168 Va. 307." · ··. , · . 
.. "While dec.ided cases are helpful, they are not neeessarily 
,controlling, because no two wills are alike; the words are 
different; the surrounding circumstances may be different; 
so that it may be truly said that each will.is a law unto it-
self." Simmons v. Gu-nn, 156 Va. 305; Tabb v. Willis, 155 
Va. 836; Fa-rrar v. Pemberton, 154 Va. 61; Rady v. "staiars, 
160 Va. 373. 
"However prone courts may be to follow precedents, they 
are of little assistance when it comes to the construction of 
~,will,", Kel.lam v. Jae.ob, 152 Va. 725. It is not enough that . 
. the s~me words jn substan~e, .or.- even literally, have be.en 
~o.nst~µed .in other ca.ses. It often happens that the same -
-identical. words .require different construction according to 
.tlie.,cont~xt. and the peculiar circumstances of each case.'·' 
Jf.hit~hurst: v. White, 16() Va. 850. : . · 
Presumption Is That Testator Uses Words in The-ir Ordi-
·, 'f!,ary)!']eaning-Intention Must Be Gath~red from 
::.:. · _- · ·, . ·--. · . · . tke Language Used. · · 
~""::, . . . . ., ; ' .. 
;: In' lf'#Kinsey v. Cullingsworth, 175 Va., pages 414-'U5, thfs 
is 'said: . . . . . 
. •, .. ;:.· . 
. . 
· "The intention of the testator must be derived from what 
he has actually said; and not from what it may be supposed 
he actually intended to say 9 • e.'' 
'' The presumption is that a testator uses words :in their 
ordinary meaning. Th.ey are then to be taken to mean what 
he says. This is not to be affected by the mere fact that, 
· when so construed, they may seem to others to be unjust and 
unreasonable." · · · 
Mildred m. Walton, et als., V, Robert D. Melton, etc. 7 
Jnte1ition of Testator M.ust Be Ascertained, from the Lan-
guage Used and. by Co1istru.ing -Whole WilZ. . 
' 
· It is unquestionably true that the law favors the vesting 
of an estate at the death of the testator, and it is true that 
it is the duty of the court to ascertain if possible the inten-
tion· of. the testator or testatrix by construing the whole will, 
:but it is equally true that the court must ascertain the inten-
tion and object of the testatrix from tlie language used by hel". 
Extrinsic evidence to show. the intention of a testator from 
declarations. made by· him . are· not admissible,. except 
9• where the words in the will ;;describe. two or more per-
sons or two or more. things .equally well, w.hen declara-
tions of the testator may be offered to sl1ow which person or 
which thing was meant by the words used in the will 
In Coffman's Administrator v. Coffman, 131 Va. 456, on 
page 463, the court in construing a will, said: 
''The primacy consideration and rule of construction is 
to determine the intention of the testator from the language 
which he has used. If the meaning of that language is plain, 
the will must be given effect accordingly. This rule is fa-
.miliar and elementary, and to it. all others are subordinate 
and subservient." · . · 
Declarations of Intention Do Not Aid the Court. 
In McKinney v. Colli1igsworth, 175 Va. 411, Judge Sprat-
ley, in delivering the opinion of the court, had this to say on 
·page 41~: 
"Declarations of intention cannot aid the court in inter-
preting the language of the will where there is no equivoca-
tion of parties or subject matter." . . 
Further down on page 418, Justice Spratley conthi.ued: 
· "While the allegations of the bill (McKinsey case) show 
that the testatrix had, on August 19, 1932, only ten days be-
fore the making of the will, expressed an intention to leave 
her property to the plaintiff, thus creating some speculation 
.as to why she changed her mind, there is no charge of fraud 
nor any attack made upon the yaliclity of the probated will. 
What we have heretofore said as to the right of the testatrix 
to make·such disposition of her property as she might choose, 
fully applies to her right to change her mind.'' . . .. 
8 Supreme Court of Appeals of Virginia 
10• f!Testator's Intention Predominates Over Technical 
· Words. 
In James v. People's National, Bank, 178 Va.~ pnge 404, 
this is said : 
,u i:. • While rules of construction are well established, 
the dominating rule is the intention of the testator. This 
intention, gathered from the whole will, must predominate 
over all technical words and expressions. When ascertained, 
the intention, as expressed in the various wills, explains and 
limits to their proper application the various excepti•lns and 
refinements .of distinction to be found in the cases.'' 
Words and Phrases Used Are Given Meanings They Have 
in the Usual and Ordinary Acceptation. 
In Roller v. Shaver, 178 Va. 467, decided in No·1ember, 
1941, Judge Browning in delivering the opinion of th,:! court, 
had this to say: 
"If from a reading the will as a whole, the testat•>r's in-
'tention is clear~ it will stand as written; but if such inten-
tion is obscured by his modes of expression, we will first 
ascertain the meaning of 'the language used before we under-
take to effectuate that intention. We will not hesitate to 
give the words and phrases used the meanings they have in 
the usual and ordinary acceptation • • •." 
Teclinical Rules of Construction Are Not to Be bwoked to 
Defeat the Intention of the Maker of the Instrwment 
When His or Her Intention Clearly APP.ears. 
In Horne v. Horne, 181 Va. 685, the court, speaking 
through Judge Hudgins (June, 1944), on page 691 snid: 
'' Technical rules of construction are not to be invc,ked to 
defeat the intention of the maker of the• instrument, when his 
or her intention clearly appears by giving to the word.s used 
~eir natural and ordinary import." 
11• ·E~rinsic Evidence Catnnot Be Used to Vary 1i Con-
tract or Add to the Terms of a Will. 
The general rule is well settled that extrinsic evidunce is 
not admissible to vary a contract or add to the terms of a 
I 
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I 
will or to show different intention on the part of the testator 
or testatrix from that disclosed by the language of the will. 
This principle is stated in a note in 94 A. L. R. at the foot 
of page 31 and citing cases from the United States Supreme 
Court and Appellate Court of thirty-nine states, including 
Virginia and the District of Columbia. The Virginia cases 
cited follow: 
Skelton v. Shelton (1791), 1 Wash. 53; 
MarkeUs v. MarkeUs (1879), 32 Gratt. 544; 
Burke v. Lee (1882), 76 Va: 386; 
Senger v. Senger (1886),-81 Va. 687; 
Parsons v. Fitchett (1927), 148 Va. 322 (later appeal in 
1929),, 153 Va. 295. 
Estate Conveyed by Unambiguous Language Not Diminished , 
by Words in Another ·part of Instrument Unless Terms 
Which Diminish or Destroy the Estate Before Given Be 
As Clear atid Decisive As the Terms Wliich Created It. 
Gaskings v. Hunton, 92 Va. 631: 
"It is a settled rule of construction, both in deeds and 
wills, that if an estate is conveyed, or an interest given, or a 
benefit bestowed. in one part of the instrument, by clear, un-
ambiguous, and explicit words, such estate, interest, or bene-
fit is not diminished nor destroyed by words in another part 
of the instrument, unless the terms which diminish or destroy 
.the estate before given be as clear and decisive as the terms 
by which it was created. Rayfield v. Gains, 17 Gratt. 1; 
Barksdale v. White, 28 Gratt. 224-228; Stark v. Lipsco1nb, 
29 Gratt. 322; Haymond, Trustee v. Jones, 33 Gratt. 317, 339; 
2 :Mmor Insts. 1057 ( 4th Ed.)." · · 
. ' 
12• •Presumption Is Testator Intends to Dispose of Entire 
Estate. 
In the well considered case of M. E. Church v. Brotherton, 
178 Va. 169, Justice Browning in delivering the opinion of 
the court had this to say: ' 
' . "The only reason .anyoD,e, ~11.n have for making a will is 
to change the devolut~o~ of:\\~§ ·i»!op~rty f r_om that prescribed 
by the statutes of 9el:l~ll,t'~"4_ .. · ~str1buti<~ns. Hence, ~ere is 
a s~ong _presqmptj.op. :tp'1-i ~ ·_~st~~or mtended to dispose 
of his entire estate, ancl OOJ1)1tp: ~ti_ decidedly adverse to adopt-
ing any construction of a 'w:il~ 'Y~ioh leaves a testator intes-
; ~ . ' 
., . 
Supreme Court of Appeals of Virgini~ 
tate as to any portion of his estate, unless compellod to do 
so." . 
However, the learned justice continued:· 
. . . 
"But along with .this presumption goes the rule stated in 
Neblett v. Smith, 142 Va. 840, 128 S. E. 247; quoting from 
Sutherl,and v. Sydnor, 84 Va. 880, 6 S. E. 48Q, that 
"In the construction of wills, effect must be given to the 
intention of the testator, .. if that can be discovered. and is 
consistent with the rules. of law. But the intent.ion to dis-
pose of bis estate must be manifested with legal cEirtainty, 
otherwise the title of the heirs at law will prevail; for con-
jecture cannot be made to supply what the. testator has f~iled 
to sufficiently indicate on the fa.ce of the will.'' 
"The law' has provided a definite successor to the estate 
in the absence of a testamentary disposition, and _thEi heir is 
not to be disinherited unless by· express words or nucessary 
implication." 
In the Brotherton case; the court decided . the word 
"Money" as used by the testatrix was not broad enough to 
cover· the· realty and, consequently, it followed she died in-
testate as to it and it descended to. her heirs at law. 
fl" Gifts.aml, Bequests" • 
.. In Neblett'v. Smith~ ·142 Va .. 854, the ~urt, in discussing 
the words "gift" and "bequest", had this to say: 
"Gifts and bequests" -are mentioned. in this sevtnteentb 
clause. Bequests usually deal with personal property while 
gifts have a wider significance. The definitions of .. these 
words are not rigid. Courts often construe the wo 1·d '' be-
quest" to mean devise and "devise'' to mean ''beqµcist";· 
WHAT CONSTITUTES TANGIBLE PERSONAL 
PROPERTY1. 
"Tangible is defined as capable · of being touched; als9 
perceptible to the touch; tactile palpable~ and aE. being 
capable of being possessed or realized; readily apprel1ensible 
by the mind, real, substantial.'' Words & Phrases. 
• · "Things are either tangible; or intangible. ·A. 1:angible 
thin~ is one which has physical substance ... All.other.things 
-a1:'e mtangible.'.' Words '&,Phrafies.. · . , ·: ·, . 
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Black's Law Dictionary, Third· Edition, defines tangible 
property, thus: · · · 
"Goods, wares & merchandise. in Re Arhibs Estate, 127 
Mass. 820, 216 N. Y. S. 522, 523. Such property as may be 
seen, weighed, measured- and estimated, by- the physical 
senses and which is capable of being possessed. Corporeal 
propeJ'.ty." 
Shouler on Personal Property, Section 54, Page 76, in dis-
cussing the subject of money, has this to say: 
'' Money is likewise a corporeal chattel personal. This is 
the common medium of exchange in a civilized nation. At 
our law the word 'money' usually comprehends coins of gold 
and silver, which have. become the recognized standard of 
value through_out the civi.lized world.'' . 
Continuing, Mr. Shouler says on page 77: 
· · "During a revolutionary period and in seasons of ·great 
financial distress, however, government sometimes puts forth 
as a means of temporary relief, notes of a promissory nature, 
, and declares these to be a legal tender for the payment of 
debts, thereby forcing them into circumstances to -supply the 
place of the gold and silver coins which have disappeared, 
establishing. them temporarily as. the medium, of exchange, 
and constituting them in effect lawful money. Such notes, 
if irredeemable, are corporeaLchattels personal; and 
14• . even though •they be redeemable we sho.uld say. they 
were still corporeal rather .than incorporeal; though 
greatly assimilating in general. feature to bills and notes 
which are now fully recognized as incorporeal chattels. For 
whatever circulates as money, whatever we may pronounce 
to be 'cash', appears to be properly treated as a chose in 
possession; that is to say, as a chattel personal of a corporeal 
character. And even bank notes for many purposes are 
.treated as money." 
We quote further from Shouler, Sectipn 61, page 80: 
"Bank Deposits Considered; General or Specific Deposit." 
"The distinction between a corporeal and incorporeal 
. chattel, or between a chose in poss~ssion and a chose in _action, 
may be illustrated by the case of money at· a bank. If· I de-
liver money -in a package or receptacle properly marked, .to 
12 Suprem~ Court o:f Appeals of Virginia 
a banker for safekeeping, intending that it shall be returned 
to me in the same specific condition, this is the deposit of a 
corporeal chattel, namely the receptacle with its contents; 
but if I pay the same money over the counter on a regular 
account with the banker, to be subject to my check, fCtr a like 
amount whenever I choose to draw, he owes me a 'balance, 
and this balance is a debt, and, hence, an incorporeal C:hattel.'' 
MONEY, LIKE OTHER TANGIBLES, SUBJEC'l' TO 
LEVY. 
Virginia Code Section 6485: 
"By a writ of 'fieri facias, the officer shall be com.i:nanded 
to make the money therein mentioned out of the goods and 
chattels of the person. against whom the judgment fa. The 
writ may be levied on the current money and bank nl)tes, as 
-on the goods and chattels of such person, except such as are 
exempt from levy under Chapter Two Hundred and Seventy-
.four • • •." 
Virginia Code Section 6487 : 
"If the levy be upon gold or silver coin, or on notes made 
a legal tender for the payment of debts, the same shall be 
accounted. for at its par value as so much money madE1 under 
the execution. If it be upon bank notes or gold or silver 
certificates or other currency not a legal tender for. the pay-
ment of debts, and the creditor will. not take them at their 
nolllinal value, they shall. be sold· or .accounted for as any 
other proper~y taken under execution.'' 
MONEY IS SUBJECT TO LARCENY. 
Virginia Code 4440: 
. . 
''If any person steal from the person of another money or 
other thing of the value of $5.00 or more he shall be guilty 
of grand larceny • • •.'' 
15• •MONEY IS A CHATTEL UNLIKE A BOND, :DEED. 
, OR OTHER CHOSE IN ACTION. 
In William.Steele~ Oo. v. Isaac Brown and, M. AfoOo'ld,, 
Sheriff, 2 Virginia · Cases, page 245, the conrt has this to say 
on page 246 :· 
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"A writ of fieri facias commands the sheriff of the goods 
and chattels of the debtor to make a certa~n sum of debt;, re-
covered by the plaintiff. . ~1lien he levies this execution on 
money found in the possession of the Defendant, he is acting 
strictly within his precept, since money is a chattel and is in · 
that respect unlike a bond, deed or other chose in action/' 
. On page 220, the court concludes this point in the following 
language: 
· "It is, .therefore, the opinion of the court that moD4!y in 
the possession of the Defendant may be taken in execution . 
under a writ of fi. fa~ issued against his goods and ch~ttels. ~' 
OUR HIGHEST COURT, THE UNITED STATES SU-
. PREME COURT, HAS RULED BANK NOTES AND 
COIN KEPT IN A SAFETY DEPOSIT BOX ARE 
TANGIBLE PERSONAL PROPERTY. 
In Blodgett v. Silberman, 277 U. S., page 1, decided in 
1927, Justice Taft delivered the opinion of the court and that 
distinguished jurist and supreme court justice, Charles 
Evans Hughes was at that time of counsel for Mr. Blodgett., 
the appellant. · 
: '' This is a review of a judgment of th.e Superior Court 
of Connecticut levying a succession tax pursuant to the opin-
ion and advice of the Supreme Court of Errors, 105 Conn. 
192, on the tr~nsf er of property under the will of a resident 
of·the state. The executors sued out a writ of error from 
this court upon the ground t4at the taxing statute as applied, 
violated the 141:1\ Amendment ·and the full faith and credit 
provision of the Constitution. ·. T'1,e Conn. Tax Commission 
applied for a certiorari to so much ef the judgment as de-
nied the state, because of the 14th Amendment, the right to 
tax the transfer of certain securities of the United States 
and bank notes and coin." 
16• •cc These two cases, which are really one, grew out 
of the operation of a transfer tax by the State of Con:. 
necticut. They are brought to the court, one by certiorari 
and one by writ of error. The questions presented are 
whether the t,ax on the transfer of certain parts of the large 
~state of Robert· B. Hirsch was in violation of the due process 
c>).~µse of tlieiUth Amendment to the Federal Constitution 
·ur'.that they were tangible property in New York and not in 
Oonnecticut. Hirsch died. September 23, 1924, domiciled at 
Stamforcl/Conn., l~aving a will with two codicils executed µi 
• ;,;> 
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accorda·nce with' the laws of both New York and Connecticut. 
The plaintiffs are the surviving executors of the will. Hirsch 
left real estate, chattels, cattle, horses anid poultry in Con-
necticut and also a debt due from a resident of Connecticut, 
and a· certificate of stock'in a Connecticut Corporation, as 
to all of which there is no dispute about the tax that was im-
posed. The great bulk of the estate, however, consisted of 
(1) a large interest as general partner, appraised at $1,687,-
245.34 in the partnership of William Openhym & S,:ms, do-
ing .business in New York and organized under the Limited 
Partnership Act of that state, (2) certificates of ntock in 
New York, New Jersey and Canada corporations0 appraised 
at $277,864.25; (3) bonds and Treasury certificateEi of in-
d~btedness of the United States., appraised at $61;;,,121.17; 
(4) a small savings account in New York; (5) a lif,~ insur-
ance policy in the Mutual Life Insurance Co. of New York, 
payable to the estate; and (6) a small amount of bank bills 
and coin in a deposit box in New York. All the bonds and 
certificates of stock at the time of the decedent's death and 
for a long time prior thereto, had been physically placed 
and kept in safe deposit boxes in New York and were never 
in Connecticut. The partnership assets consisted of real 
estate in New York and also in Connecticut, merchandise, 
chattels, credits and other personal property.'' 
"The chief questions considered by the Superior Court of 
Errors were, first, whether the interest of the decedent in 
the ·partnership of Openhym & Soµ.s was subject to B, trans-
fer tax in Connecticut and, second, whether the bondi.;. of the 
United States and certificates of indebtedness· were, to be 
deemed tangible property in New York and beyond the tax-
ing jurisdiction of. the State of Conn~cticut. There were 
other questions of taxable jurisdiction over other items of 
lhe estate but we shall consider these two first.'' 
The Supreme Court, page 10, decided that intangiUe per-
sonalty is taxed at domicil of owner, and that interest in the 
New York partnership is likewise an intangible and. taxed 
in Connecticut; further, that bonds of the United States and 
certificates of indebtedness of ·the United States depoe.ited in 
a safe deposit box in New York and never removed from there 
were intangibles and taxed at domicil . 
.178 8 The court had ·this to say on page 17: 
·. ' 'We think., therefore, that the Supreme Court of Error·s 
in extending the rule of the Frick case from tangible per-
sonal. property, like paintings, furniture or cattle, to bonds, 
is not warranted and to that extent we must reverse its con-
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clusion in denying to Connecticut the right to tax the trans-
fer of the bonds and Treasury certificates. Of course, this 
reasoning necessarily sustains the different view of that 
court that the transfer of certificates of stock in corpora-
tions of other states than Connecticut was taxable in the 
latter as the transfer of a chose in action." 
"Among the other items is a savings bank account in New 
York, which is certainly a chose in action .and was properly 
treated as subject to the same rule. So, too, a life insurance 
policy payable to the estate was also of that character." 
"There was a small amount of cash, $287.48 in bank notes 
and coin in a safe deposit box in New York, which the Su-
preme Court of Errors held not taxable in Connecticut. As 
to this, the contention on behalf of Connecticut is that it 
should be treated as attached to the person of the owner and 
subject to a transfer tax at the domicil. It is argued that it 
was not like coin or treasure in bulk, but like loose change, 
so to speak. To money of this amount., usually and easily 
carried on the person, it is said that the doctrine of Mobilia 
seqwmite1· persona,,n has peculiar application in the .historial 
derivation of the maxim. Bu{ we think that money, so 
definitely fixed a.nd separated in its actual situs from the per-
son of the owner as this wa-s, is tangible property and camwt 
be distinguished from the paintings and furniture held in the 
Frick case to be taxable only in, the jurisdiction where they 
were." (Italics supplied.) 
The Frick case referred to in the above opinion is entitled 
Frick v. Pennsylvania, 268 U. S. 473. 
While the above case of Blodgett v. Silberman was decided 
in 1927, the doctrine that money in a safety deposit box con-
:stitutes tangible personal property has been followed by 
more recent decisions. See Pearson, State Treasurer of 
Oregon v. McGraw, et als., executors, decided December 4, 
1939. 308 U. S., page 316. 
18~ eRECAPITULATION OF THE LEGAL PRINCI-
PLE~ INVOLVED . 
• 1. Each case must be governed by its own facts (P., p. 7). 
2. Testator presumed to use words in their ordinary mean-
ing (P., p. 8). 
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3. Intention of the testatrix must be ascertained from the 
language used and by construing whole will (P .. , p. 8). 
4. Declarations of intention of testatrix do. not aid court 
(P., p. 9). . 
5. Testator's intention predominates over technical words 
(P., p. 10). 
6. ,v ords and pllrases used are given meanings they have 
in the usual and ordinary acceptation (P., p. 10). 
7. Technical rules of construction are not to be invoked 
to def eat the clear intention of the· maker of the instrument 
(P., p. 10). 
8. Extrinsic evidence cannot be used to vary or f;dd to 
the terms of a will (P., p. 11). 
, 9. Estate conveyed by unambiguous language not ,:limin-
isbed by words in another part of instrument unless terms 
which diminish or destroy the estate before given be aB clear 
and decisive as the terms which created it (p. 11). 
10. The presumption is testator intends to dispose of en-
tire estate, but this must be manifested with legal certainty, 
otherwise, title of- the heirs at law will prevail (P., p. 12). 
11. "Gifts" and "Bequests", '.'Devise", etc. (P., p. 13). 
12. ,vhat constitutes tangible personal propert~, ( P., p. 
13). 
13. l\Ioney, like other tangibles., subject to levy (pp. :L, 14). 
14. Money in possession is a chatfol and therefore, tangible 
personal property (P., p. 15). 
15. The highest court of our land has declared in 19~:7 and 
as late as 1939 that hank notes and coin kept in a safety de-
posit box in a bank are tangible personal property (P., pp. 
15-16-17). 
19s eAPPLICATION OF THE LAW TO THE FACTS. 
Having set forth tho facts of the case, pages 2 to 5, inclu-
1:11ve of this petition, and the law ~pplicable to wills, ( pages 
7 through 18), we shall now apply the law to the facts .. 
Here we have an elderly lady accepting help fron her 
church and friends, while Mr. Robert D. :Melton rendered a 
large portion of this service. She was generally rccog:nized 
in the community as being in destitute and necessitous cir-
cumstances. The nieces,. who are the plaintiffs here, visited 
Mrs. ·wright and one lived with her for six months. · The 
mothers of these nieces, particularly one, was verv close to 
her. ~fr. Robert D. Melton is a cousin of the deceased. hus-
band of Mrs. Wright. ,\7bile Mrs. Wright left surviving her 
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numerous other relatives., these uieces and the defendant, 
:Mr. Robert D. Melton, are the ones who showed any intei·est 
iu her, according to the evidence. It naturally follows, there-
fore, that these people were the objects of her bounty. 
\Vhile it is true that the will was prepared by the late 
-Judge. Daniel Grinnan, we submit with due deference to his 
great wisdom and nieticularity for exactness, as stated in the 
opinion of the lower court, the draftsman of this will, like 
all other people in the vicinity, did not know the testatrb.: ha~ 
approximately $7,000.00 cached about her house. ·when one 
examines the language used in the will, it shows on its face 
that Judge Grinnan was not fully apprized of her es-
tate. · • 
2oe e~fr. Melton, the four plaintiffs, decedent's friends 
and neig·hbors, all testified none knew :Mrs. Wright had 
any sizable amount of cash. In fact, no one knew it (R., p. 
43). 
The instrument for construction was prepared by an ex-
pert draughtsman. In the second article she "gives and be-
queaths" all tangible personal property in her dwelling 
house to the four plaintiffs. The inventory and appraise-
ment shows the value of this as $326.00, excluding, of course, · 
the money found in the house. The word "bequeath" usually 
.applies to personalty only whiJe the word "devise" applies 
to realty. This is all the more true when used by an expert 
in this field. 
In the Third Article the testatrix uses this language. 
"l do give and devi.~e my tract of land-on which I now 
reside ·and all my other property to Robert D. Melton and 
in case the said Robert D. :Melton shall make any improve-
ments to the house on said land or should erect anv other 
buildings on said land, they shall pass to him at my death.'' 
From close scrutiny of the above article it will be seen that 
the words "give" and "devise" are used. . It must be con-
eeded that "devise" is generally used to pass real estate, 
and especially is this logical and true in this case when used 
by one thoroughly trained in will writing. The value of the 
real estate on which great stress has been laid in the above 
article is approximately $1,800.00 (appraisemeut figures). 
So here we have the peculiar situation of an expert pre-
paring a will, emphasizing a gift of land worth $1,800. and 
household furniture worth $326.00 but not mentioning 
'21 e directly (~the sum of $6~703.96-an item worth more 
than three times the valuation of tlle other assets. 
! 
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Because of the fact the testatrix kept this money :aidden 
about the house in buckets, draw-string bags and other re-
ceptacles, there may be some little doubt as to whether she 
intended to convey it under her will. However, the law favor 
testacy and in this case the language is broad enough to· 
convey it. The presumption is the testatrix intended to dis-
pose of her entire estate, otherwise, there would be litt:.e pur-
pose in making wills. 
The pe_titioners submit that the testatrh intended that 
they should lmve this money. The petitioners further claim 
that the language employed in the Second Article "nll the 
tangible personal p1·operty in my dwelling house'' embraced 
all tangible articles located in her house, and was not re-
stricted to household furniture and furnishings. This lan-
guage not only covered those items which were distributed 
to them, but also $6,703.96 in currency and coin physically 
present in the dwelling house; namely, $417.96 in coin and 
the balance of $6,286.00 in old styled, large currency in de-
nominations from $1.00 to $50.00, which the evidence showed 
had been in the house for many years. 
The language used only restricts what petitioners shall 
receive to a certain class of property-namely, tangible, mov-
able property~ while l\fr. Melton shall receive all other prop-
erty. Money, that is, bank notes and coin kept in a safety 
deposit box in a bank is tangible personal propE!rty. 
22@ "See ,vords & Phrases, Black's Law Dicti,:1nary1 
Shouler on Personal Property, exce1·pts from which are 
quoted on pages 13 and 14 of petitioner's brief. Money now 
has been placed• by Virginia statute in a class with other 
tangibles because it is also subject to levy. Virginia Cod,• 
Sections 6485-6487. · · · 
Money is likewise subject to larceny. Virginia Code Sec-
tion 4440 says. "If any person steal from the person of an-
other money or other thing of value. of $5.00 or more • * 0 .' • 
In the case of William Steele d! Co. v. Isaac Brown and 
M. lJfcCoul, Sheriff, 2 Virginia Cases, page 246, the court 
says: 
"A writ of fieri facias commands' the sheriff of the good.;; 
and chattels of the debtor to make a certain sum of debt. 
recovered by the plaintiff. ·wben · he levies this exe,~ution 
on money found in the possession of the Defendant, he i., 
acting strictly witl1in bis precept, since money is a chattel 
and is in that respect unlike a bond, deed or other chose in 
action.'' · 
' 
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Likewise our highest court, the United States Supreme 
. Court., classifies money in a lock box as tangible personal 
property, unlike a note, bond or other evidence of debt. In 
Blodgett v. Silberman, 277 U. S., page 1, Justice Taft in de-
livering the opinion in this well considered and far reaching 
case, uses this pertinent, language: 
"But we think that money, so definitely fixed and sepa"-
rated in its actual situs from the person of the owner as this 
was, is tangible property and cannot be distinguished from 
the paintings and furniture held in the Frick c~se to be tax-
able only in the jurisdiction where they were.'' 
·while the above case was decided in 1927, the doctrine that 
money in u safety deposit box constitutes tangible perf)onal 
property has been followed in more recent supreme court 
decisions. See the case of Pearson, State Treasurer of 
Oregon v. McGraw, et als., executors, decided December 4, 
· 1939. 308 U. S . ., page 316. 
231) "So here the evidence shows that the money was kept 
in buckets, draw-string bags, old pocket books, boxes 
and other receptacles in the dwelling house of · the decedent 
where it had lain in quiet repose for many years. 
We, therefore, respectfully submit that the money found 
in the decedent's dwelling house is tangible personal prop-
erty and passed to the plaintiffs under the Second Article of 
her will and did not pass to the defendant, Robert D. Melton 
undei· the clause "all my other property" as construed by 
the lower court. Therefore, the decree of June 1, 1944, of 
the lower court is erroneous on the law and eviden~e of this 
case. 
,vherefore, petitioners pray that petitioners' counsel may 
be given a reasonable opportunity to state orally the reasons 
for reviewing the decree herein complained of; that a writ 
of error and supersedeas to said decree of June 1, 1944, may 
be awarded petitioners; that said decree may be reviewed 
arid reversed; that a final judgment decreeing that the sum 
of $6,703.96 found in the decedent's dwelling house is 
"tangible. personal property" and thus passes to petitioners 
according to the law and evidence of the case; and that in 
the event a writ of error and siiperscdeas is granted this 
. petition may be considered and treated as the opening brief 
for petitioners. 
248 ecounsel for petitioners aver that a copy of this pe-
tition was delivered to counsel for Robert D. l\Ielton, 
on August 15, 1944, and that this petition was filed with the 
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Clerk of this Court at Richmond, Virginia, on Augu:,t 15, 
1944. 
Respectfully submitted, 
MILDRED ELIZABETH ·w ALTON, 
A1'IANDA E. HARRIS, 
:MARGARET \\TALTON ,voOD, and 
VIOLA AGNES MILLS, 
an infant, who sues -by her next f:~iend, 
Howard Mills, · 
By GEO. D. Bo,vLES, 
Counsel. 
I, the undersigned attorney, duly qualified to practice in 
the Supreme Court of Appeals of Virginia, do certify that 
in my opinion the decree complained of in the fore.g·oing 
petition for a writ of error and supersedeas should be re-
viewed by said Supreme Court of Appeals of Virginia . 
. GEO. D. BO"\VLES. 
Richmond, Va., Aug. 15, 1944. 
·Receipt of a copy of the foregoing petition for a writ of 
error and sitpersedeas and notice that the original thereof 
will be filed with the Clerk of the Supreme Court of Appeals 
of Virginia at Ricl1mond on August 15, 1944, is hereby ac-
knowledged this 15th day of August, 1944. 
ROBERT D. MELTON, , 
individually and as Executor Estate of 
Emma Catherine Wright, Deceased, 
By: H. CARTER REDD, 
Counsel. 
Received Aug11st 15, 1944. 
l\I. B. ,v ATTS,. Clerk. 
September 5, 1944. Appeal and supersedeas awarded by . 
the court. Bond $300. ' 
M. B. W. 
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RECORD 
VIRGINIA: 
In the Circuit Court for the County of Hanover. 
Mildred Elizabeth \Valton, Amanda E. Harris, Margaret 
\Valton Wood, and Viola Agnes Mill~, an inf ant, who sues 
by her next friend, Howai·d :Mills, Complainants 
v • 
.Robert D. Melton, individually and as executor of the estate 
of Emma Catherine Wright, decease.cl, Defendant 
BILL. 
Pleas before the Circuit Court in and for the County of 
Hanover: June 1st, 1944: 
BE IT REMEMBERED that heretofore, to-wit: 
At Rules held in the Clerk's Office of the Circuit Court of 
Hanover County, came-
Mildred Elizabeth Walton, Amanda E. Harris0 Margaret 
1Valton ·wood and Viola Agnes Mills, an inf ant., by her next 
friend and filed their Bill in Chancery. 
page 2} BILL. 
To the Honorable Leon Bazile, Judge of the Circuit Court 
of Hanover County: 
Your complainants respectfully show unto your Honor the 
following: 
1. That Mrs. Emma Catharine Wright, widow, died testate 
in Hanover County, Virginia. Her will was duly admitted 
to probate in the Circuit Court of Hanover County on the 
3rd day of February,1944, and Robert D. Melton, the executor 
named in. said last will and testament, duly qualified before 
2z. Supreme Court of Ap'j)eais of" Virginire 
the Clerk ns such· and gave bond in tlle penalty of $5,000.00', 
without security. A copy of said will, the order of probate. 
and qualification of the executor, are herewith filed, as Ex-. 
hibits 1 and 2. Your complainants., nieces of the teE;tatrix,. 
and the .defendant, Robert D. Melton, a friend, ai~e the 
devisees and legatees under the said last will' and testament;, 
and 
2. That, by virtue of the second paragraph of the will of' 
the testatrix; all the tangible personal property in the dwell-· 
ing house of the decedent was devised and. bequeathed to 
your complainants; and by virtue of the third paragraph of 
the aforesaid will the defendant, Robert D. l\Ielton., was 
devised the tract of land and building on which the testatrix 
resided and all other property. In removing the hou.sehola· 
furniture and other tangible personal property in the dwell-
ing house for distribution for your complainants, currency 
and coin was found in buckets, covered with nails, cans, card-
board boxes, bags, pocket books and draw,~rs, in 
page 3 ~ the dwelling house and appurtenances in the ag-
gregate sum of $6.,801.96. A large portion of the· 
currency consisted of old style lai·ge paper bills while the-
coin consisted of copper and silver money and a $5.00 gokl 
piece and a $10.00 gold piece ; arid 
3. Your co1nplai1uint fmther allege and aver that in addi-
tion to the money found about the premises as aforesaid th-.~ 
testatrix had the sum of $700.00 on deposit to her accc,unt b 
the Hanover National Bank of Ashland, Virginia; and 
4. Your complainants further allege and aver, and arc 
advised that the currency and coin totaling the sum of 
$6,801.96, found in the premises, . does in law, constitub 
"tangible personal property" and thus should be distributed 
equally between the four complainants herein in acco:~dancQ 
with the true intent and meaning of the instrument as a 
whole and particularly the second article, while tl1e *·700.C-3 
on deposit is intangible- personal property and should be paid. 
to the defendant in accordance W,ith the term '' all other 
property," under the third article of the last will and testa-
ment of Emma Catharine Wright; and 
5. That the said Executor, Robert D. :Melton, allei~es Le 
is the lawful legatee of the nf oresaid sum of $6,801.96 found 
in the premises as well as the sum of $700.00 on deposit in 
bank as aforesaid; and 
6. Complainants further show that neitlier they nor the 
defendant, Robert D. Melton, nor anyone else, knew that the 
testatrix had such a sizable sum of money secreted al;>out tlw· 
house. In fact~ decedent's neighbors, and especially t:1e de-
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fondant, rendered decedent material assistance from time to 
time in the belief that the said Emma Catharine Wright was 
in real need of :financial aid and assistance. 
page 4 ~ 7. That the appraised value of decedent's estate 
is as follows: 
(a) Tangible Personal, Property 
1. Household Furniture, etc. 
2. Money Found in House 
$, 314.00 
6,801.96 $7,115.96 
(b) Intmzgible Personal Property 
1. Money on deposit in the Hanover 
Nat'l. Bank, Ashland 700.00 700.00 
$7,815.96 
( c) Real Property 




8. Your complainants, therefore, pray that Robert D. Mel-
ton, individually and as executor of the last will and testa-
ment of Emma Catharine ,vright be made parties defendant 
to this bill and be required to answer the same., but answer 
under oath is l1creby waived; that an order be entered di-
recting the executor to deposit the sum of $6,801.96 to the 
credit of the court in this cause; that the will of Em~a Cath-
arine ,vright be construed and that if it be adjudicated that 
your complainants are legally entitled to tbe money found in 
the house, that the court will ratify, approve and confirm the 
same and enter a decree directing the aforesaid sum be paid 
to your complainants, subject to all proper costs and charges 
in administering the estate and paying the debts of the de-
cedent; that if necessary an account of the assets of the es-
tate be taken and determined; that an account of the debts 
and demands be ascertained; that this cause may be referred 
to a Commissioner in Chancery or the court direct an issue 
out of Chancery, whichever procedure appears ap-
page 5 ~ propriate under the circumstances; that proper 
process may be issued; that proper orders may be 
entered and accounts taken as appear judicious; that if neces-
sary the heirs at law be determined; and your complainants 
further pray for such other and further relief as to tlle court 
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may seem meet and proper and as adapted to your co:nplain-
ants' case. 
And your complainants will ever pray, etc. 
MILDRED ELIZ.A::BETH W ALTOJ~, 
AMANDA E. HARRIS, 
MARGARET WALTON WOOD, and 
VIOLA AGNES l\IILLS, 
an infant, who sues by her next friend, 
Howard Mills. 
By GEO. D. BOWLES 
Counsel 
GEO. D. BOWLES, p. q. 
EXHIBIT #1. 
' 
I, Emma Catherine ·wright of Hanover County, V:irginia, 
do hereby make and constitute this my last will and. testa-
ment. 
First I do desire that all my just debts be paid. 
Second I do give and bequeath all the tangible pnrsonal 
property in my dwelling house to those of my following nieces 
that may survive me, namely, Mildred Elizabeth ·walton, 
Amanda E. Harris, Margaret Walton, Viola Ag·nes Mills. 
Third I do give and devise my tract of land on which I 
now reside and all my other property to Robert D. :Melton · 
and in case the said Robert D. Melton shall make anv im-
provements to the houses on said land or shall erect any 
other buildings on said land, they shall ·pass to him at my 
death. 
page 6 ~ Fourth I do nominate and appoint the sai:l Rob-
ert D. Melton as the executor hereof and I do re-
quest that he be allowed to qualify as such without giving 
any security. 
Witness my I1and and seal this . ; . . day of October in the 
year 1937. 
EMMA CATHERINE WRIGHT, (Seal) 
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Signed, published, and declared by the said Emma Cath-
erine ·wright as her last will and testament in our presence, 
an~ we in her presence and in the presence of .each other and 
.at lier 1·equest have hereunto subscribed our names as wit-
nesses to the due execution hereof on the said date. 
October 8th, 1937. 
Virginia: 
C. '\V. SEITZ. 
RUBIE E. SEITZ. 
In the Clerk's Office of the Circuit Court for the County 
-of Hanover. February 3rd, 1944. 
A paper writing purporting to be the last will and testa-
ment of Emma Catherine Wright, late of the County of Han-
·over., deceased, bearing date October 8th, 1937, was this day 
presented to the Clerk in his office and offered for probate, 
and being fully proven by C. W. Seitz ,and Ruby E. Seitz, 
the two subscribing witnesses thereto, as prescribed by- law, 
the said paper writing bearing date October 8th, 1937, is 
admitted to probate and ordered to be recorded as the true 
last Will and Testament of the said Emma Oath-
page 7 } erine ·wright, deceased. 
On motion of Robert D. Melton, the Executor 
named in the last ·wm and Testament of Emma Catherine 
"\V right, deceased, who made oath as the law directs and 
entered into a bond in the penalty of Five Tbousand Dollars 
($5,000.00) but without security, the Testatrix having di-
rected that none be required of him, which bond being signed, 
sealed and acknowledged by the obligor therein is ordered 
to be recorded. 
Certificate is granted the said Robert D. Melton as Execu-
tor of the Will of Emma Catherine Wright., deceased. 
Teste: 
CLARENCE W. TAYLOR, Clerk. 
NOTICE. 
To: Mr. Robert D. Melton 
Elmont, Virginia. 
Please take notice that we, the undersigned, by counsel, 
will on the 29th day of March, 1944, at 1 :30 o'clock P. M. ap-· 
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pear b~fore the Judge of the Circuit Court of Hnnover 
County at Hanover Court House, Virginia, and mo,;e the: 
entry of an order directing the executor of the estate. oi 
Emma Catharine ·wright, deceased, to deposit to the credit. 
of the Court in this cause the sum of $6,801.96 in the Hanover 
National Bank of Ashland, Virginia. 
page 8 ~ · Respectfully, 
MILDRED ELIZABETH "\VALTON3• 
AMANDA E. HARRIS, 
MARGARET "\V ALTON WOOD 
VIOLA AGNES MILLS, 
an infant who ·sues by her next friend~ 
Howard Mills. 
GEO. D. BOWLES 
By Counse:t. 
MEMORANDUM OF PROCEEDINGS BEFORE NO~rARY 
CHAS. 1N. GIVENS, JR. 
To: Robert D. Melton~ Individually and as Executor of Es-
tate of Emma Catherine Wright, dec'd. 
Elmont, Virginia. 
,and 
H. Carter Redd, Esq. 
His Counsel 
1104 Travelers Building 
Richmond 19, Virginia. 
Please take notice that on the 12th day of May, 1944, at 
the office of George D. Bowles, 721 Mutual Building, Ricl:-
mond, Virginia~ at 9 :30 o'clock A. M., I shall proceed to take, 
the depositions of Mildred Elizabeth Walton, Margaret Wal-
ton ,v ood, Amanda E. Harris, Viola Agnes Mills and c,then,. 
to be read as evidence in behalf of the plaintiffs in a certain. 
suit pending in the Circuit Court of Hanover County, Va.,. 
in which you are the defendant and we are the plaintiffs ; 
and if for any cause the taking of said depositions he not 
commenced on that day, or if comm~nced if they 'be no1; com-· 
pleted on that day, then the taking of said depositions will 
be adjourned and continued from time to time all(r 
page 9 ~ at such place as may be designated at the time of 
continuance until they are: completed. 
This notice is given in view of the fact that the plaintiffs: 
have received notice from the defendant to take his deposi-
tion in the City of Richmond, Virginia, on the same d.1te at 
I 
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a later hour; hence the earlier hour on the same date for the 
plaintiffs' depositions in order to follow the usual procedure 
of introduction of plaintiffs' testimony first and then to ad- ' 




MILDRED ELIZABETH ,v ALTON 
MARGARET ·w ALTON ,vooD 
AMANDA E. HARRIS 
VIOLA .AGNES :MILLS and 
Ho,v ARD MILLS, her next friend 
Counsel 
. : .......................... , p. q. 
\Valton, Mildred Elizabeth & als., Plaintiffs, 
v. ' 
Melton, Robert D. in his own right and as executor of the 
last will of Emma Catherine ·wright, Defendants, 
H. Carter Redd, attorney for defendant, appears specially 
and objects to the taking of the depositions of the plaintiffs 
at this time, for the following reasons. 
That on :March 29th at Hanover Court House, Judge 
Bazile directed counsel for plaintiffs to proceed promptly 
to take his depositions and to furnish counsel for defendants 
with copy of his brief and counsel for defendant 
page 10 ~ was also directed to then proceed to take his depo-
sitions and furnish counsel for plaintiff's copy of. 
his brief. 
That at that time counsel for plaintiffs promised to give 
to counsel for defendant copy of his bill and to proceed as 
instructed by the Judge. 
That counsel failed to furnish the copy of bill until April 
17th, which was after counsel for defendant had written the 
clerk for copy, which was received next day, 
That counsel immediately prepared his answer and gave 
to counsel for plaintiffs copy thereof, and requested counsel 
for pl 'f to proceed, and take his depositions, and and let de-
fendant's counsel have copy of his brief. 
That counsel for plaintiffs then asked if we could not agree 
on the facts., and he was requested to get up the facts .from 
his viewpoint, and submit them, and they would be promptly 
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examined and we would get together and see if we could not 
draft an agreed statement of facts1 
That nothing was heard from this by counsel for defend-
ant, and on May 1st defendant prepared and delivered for 
service notices that he would proceed on Friday, l\Iay 12th 
at 10 o'clock to take bis depositions, and sent copy of same 
to counsel for plaintiffs with a letter as foll~ws; viz.: 
Geo. D. Bowles, Esq., 
Att 'y. at Law 
Mutual Building, City. 
· Dear l\Ir. Bowles: 
May 1st, 1944 
Not having heard from you, following our conversation, 
in which I understood that you were to write up a 
page 11 ~ statement of facts to be considered, and I was fo 
do likewise for yon, and that you would submit 
your brief to me for reply, I take it that you do not expect 
to do so., and am therefore sending you uotice for taking of 
depositions, and copy of answer I expect to file. 
I am doing this notwithstanding the fact that you were , 
to proceed .first as plaintiff, because of the fact that Judge 
Bazile said he expected us to be ready on the 15th of :\fay. 
V cry truly yours, 
Signed, H. C. REDD. 
On l\Iay 3rd Mr. Bowles came to the office of H. C. Redd, 
and brought a statement of facts, which were incomplete, and 
thereupon he was given a statement prepared.by counsel for 
defendant. 
On May 9th l\[r. Bowles returned, saying that he could not 
agree to the statement as prepared by counsel for defend-
ant, and some changes were made to meet his objections, but 
Inter said he would not agree to the statement, and wanted 
to .take depositions at his office at 9:30 o'clock, just thirty 
minutes before the time fixed in notice given by defE,ndant, 
This counsel for defendant could not agree to, be having de-
layed (waiting on Mr. Bowles) until the time limit for giving 
notice had almost past. 
Counsel for defendant asks that this statement i:recede 
the taking of the depositions for plaintiff., this morning, and 
now returns to bis office 1104 Travelers Building, to b:.ke the 
depositions for defendant as per notices heretof ~re g:.ven. 
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~IEMORANDUM OF PROCEEDINGS BEFORE NOTARY 
CHAS. ·w. GIVENS, JR. 
Met this 13th day of May, 1944, at .9 :30 A, M., 721 Mutual 
Building, Richmond, Virgil1ia, pursuant to notice hereto at-
tached ( an executed copy being filed with the depositions 
taken before William E. Crawford, Esg., Commissioner in 
·Chancery). 
page 12 } Present: George D. Bowles, Esq., Complain-
ant's Counsel 
Mildred Elizabeth Y.l alton, 
l\Iargaret Walton "\Vood, 
Armanda E. Harris 
Shelton Harris 
Viola Agnes Mills . 
H. Carter Redd, Esq., Defendant Counsel, appeared .spe-
·cially, and left the attached memorandum which he asked be 
filed, and 1·eturned to bis office. 
Mr. Redd's memorandum was filed, whereupon George D. 
Bowles, Esq., Complainant's Counsel, answered as follows: 
''In reply to Mr. Redd's memorandum, I state the follow-
ing facts: On March 29, 1944, at Hanover Courthouse, Mr. 
Redd had in his possession copy of the. Complainants' bill, 
.and Plaintiff counsel thought Mr. Redd left the courthouse 
that day with this copy. However, be that as it may, Mr. 
Redd's office is two blocks from the office of Complainants' 
counsel He says he waited until April 17 and then wrote 
the clerk for a copy. He never mentioned the matter to me, 
nor did he telephone or write me a note reminding Complain-
ants' counsel to send the copy. All Mr. Redd had to do was 
to let Complainants' counsel know is wishes and he would 
have be.en promptly supplied with n copy. On or about April 
17~ Complainants' counsel called on Mr. Redd to ascertain 
t110 status of ·the case and learned then for the first time he 
hadn't received his copy of the bill. 
Defendant counsel is mistaken in his statement that he im-
mediately prepared his answer and let Complainants counsel 
liave a copy. Complainants' counsel did not receive a copy 
of l1is answer until May 2., 1944, when Complain-
page 13 } ants' counsel received Mr. Redd's letter of May 1, 
enclosing copy of his answer and notice to take 
depositions • ;,;c s in the following language taken from his 
letter "e *" e and am tl1erefore sending yon notice for taking 
-of depositions and copy of answer I expect to file''. 
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It will thus be seen that the issue were not made up untif. 
May 2, 1944, at which time Complainants' counsel on May 3,, 
1944, gave l\Ir. Redd a tentative statement of agreed facts 
(letter to him dated l\Iay 3, 1944).. Not hearing from l\Ir .. 
Redd for several days Complainants' counsel called en Mr. 
Redd and it was soon discovered counsel could not agree on. 
the facts. ·whereupon Complainants' Counsel suggested that 
both counsel agree on date to take all depositions, both Com-· 
plainant and Defendant, suggesting an earlier date tha:1 May 
13, 1944, but Defendant's counsel would not consent 1.o any 
earlier date and steadfastly clung to taking his depositions. 
on the date set and even stated he would object if Complain-
ants evidence was taken sooner. It was then, and only then, 
that Complainants' counsel saw that evidently Defondant 
Counsel was trying to limit his evidence to rebuttal only;·. 
hence, the notice to take Complainants' depositions on the 
same date of Defendants' depositions, which is what :finally 
happened. Incidentally., code section 6229 requires r,3ason·· 
able notice only to take depositions and the parties were com-
ing to Mr. Redd's office anyway and in opinion of Complain-
ants' counsel had ample and reasonable notice under these-
peculiar circumstances. . 
Counsel usually agree on taking. depositions. Complain-
ants' counsel made an earnest effort to do so in this caE,e, but. 
Defense counsel insisted upon ten days notice, notwithstand-
ing Complainants' counsel was willing to waive any notice· 
and agree on the date, place, time, etc. 
page 14 ~ Complainants' counsel apologizes to the court 
for this lengthy reply to l\lr. Redd's memora·adumr 
but inasmuch as he made a point of it, there was nothiIJg left 
to do but reply to it. The whole things seemed so unneces-
sary." 
The witnesses were sworn, but no :evidence. was taken. AH 
parties adjourned to Mr. Redd's office, where the evidence or 
both Complainant and Defendant witnesses was "heard before 
William E. Crawford, Esq., Commissioner in ehancery. 
Given under my hand this .... day of l\iay, 1944 . 
. . . . . . . . . • ............. . 
Notary Public 
lfy commission expires ·Febrnary 7, 1947. 
And upon another day, to-wit: being 2nd April Rules 1944. 
held in the Clerk's Office of Hanover Circuit Court Bill wa~ 
taken for confessed and Cause docketed. · 
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The answer of Robert D. Melton in his own right ancl also 
as executor of the last will and testament of Emma Catherine 
Wright to a bill in equity filed against him in the Circuit 
Court of Hanover County, Va., by Mildred Elizabeth ,valton 
& als. 
For answer to said bill, this respondent answers and says, 
that paragraph (1) of the bill is true; that paragraph (2) is 
correct, except tl.iat the amount of money found in the house 
and a room adjoining and connected ,yith the house was 
$6,703.96, of which $15 was in gold coin and $402.96, in other 
· coin, that paragraph (3) is correct. 
page 15 ~ This respondent denies that the money found in 
the house and room mentioned is tangible personal 
property, and is advised and alleges that it is intangible per-
sonal property, regardless as to whether it is in a house or 
in a bank and avers that it does not change its character be-
cause of its resting place, and denies that the money found 
should be equally divided between the plaintiffs., and says 
that same belongs to your respondent under the terms of the . 
said will of Emma Catherine \Vright, ufter the payment of 
debts, and costs of administration. 
The figures given in paragraph 7 of plaintiff's bill are not 
perfectly accurate. 
The tangible personal property in house, was, 
The tangible personal property outside of house 
was, 
Money found in house and room mentioned, 









This respondent further answering says that on the 3rd 
day of February, 1944, J. \Vard Vaughan., James Corley and 
C. W. Seitz, three of the appraisers, appointed for the pur-
pose, made an appraisement of the, property belonging to 
the Estate of Emma Catherine Wriglit and that the tangible 
personal property amounts to $334.00 of which $326.00 was 
in the dwelling l1ouse of the said Emma Catherine \Vrigbt, 
that the plaintiffs were present at the place, and after the 
completion of the appraisement, the said tangible personal 
property was turned over to them by this respondent, and 
\ 
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that they thereupon gave to this respondent their receipt for 
same which is in the following words and figures; 
page 16 ~ "$326.00, 
February 3rd, 1944, Received of Robert D. l\Ielton,, ]~xecu-. 
tor of the last will and testament of Emma Catherine ''lright, 
all of the tangible personal property in the dwelling house 
of the late Emma Catherine ,vright, of the appraised value 
of $326.00'' 
:MILDRED ELIZABETH ,VEST 
AMANDA E. HAR.R.IS, 
MARGARET FRANCES ,vooD 
VIOLA AGNES MILLS," 
That the said plaintiffs thereupon took possession of same 
and proceeded to divide it among themselves, giving some of 
it away, to relatives, and each took her part and signed a 
paper saying that she was perfectly satisfied with thu divi-
sion made by them. 
Tliat during this division, in bringing out said tangible 
personal property, a considerable amount of money was 
found, of which this respondent took possession, and of which 
fact the plaintiffs knew, though no one knew the a:mount 
thereof at the time. 
This responded alledges that it was the intent of the said 
Emma Catherine ,vright that he should have all of her prop-
erty except the tangible property, turned over to the plain-
tiffs as above stated, and that her will is clear and explicit 
on that point. 
And now having fully answered, this respondent prays 
hence to be dismissed with his costs &c. 
(Signed) ROBERT D. MEL'ION 
State of Virginia,, 
County of Hanover, To-wit: 
This .... day of April, 1944, Robert D. Melton madEi oath 
before me in my Countr and ~ta~e aforesaid, that the state-
ments contained in the f oregomg answer are true. 
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Given under my hand this .... clay of April, 1944. 
_page 17} 
H. CARTER REDD, 
Commissioner in Chancery of the Circuit 
Court of the County of Hanover, Va. 
DECREE. 
This day came the plaintiffs, by Counsel, and filed their 
.bill in this cause, the purpose of which, among other things, 
is to seek a judicial construction of the last will and testa-
ment of Emma Catharine \Vright, particularly to establish 
the lawful owner, or owners., of certain cash and currency 
in the sum of $6,801.96, as set forth in the bill. And came also 
Robt. 1,V. :Melton, etc., in person and by counsel and this cause 
was argued by counsel. 
On consideration whereof, it is adjudged and ordered that 
the Defendant forthwith give security in the penalty of Five 
'Thousand Dollars as Executor of the estate of Emma Cath-
.arine '\V right deceased. 
LEON M. BAZILE, Judge 
l\Iarch 29, 1944. 
NOTICE TO TAKE DEPOSITIONS. 
To, Mildred Eliza beth \V alton, 
Amanda E. Harris, 
l\iia1·garet \Va]ton ·wood, and 
Viola Agnes Mills and 
Howard :Mills, next friend of the said 
Viola Agnes Mills. · 
Take notice that on the 12th day of May, l 944., at the of-
fice of H. Carter Redd, 1104 Travelers Building, Richmond, 
Va., between the hours of 10 o'clock A. M. and 5 o'clock P. M. 
of that day, I shall proceed to take the depositions of Robert 
D. Melton and others, to be read in evidence in behalf of the 
defendant in the suit in equity pending in the Circuit Court 
of Hanover County, Virginia, in which you are plaintiffs and 
I am defendant; and if from any cause the taking 
page 18 } of said depositions be not commenced on that day, 
or if commenced, if they be not completed on that 
day, the talring of said depositions will be adjourned and 
Supreme Court of· Appears af' Virginia 
continued from time to time, at such place as may be desig-
nated at the time of continuance until they are compl,~ted. 
Respectfully~ 
H. CARTER 'REDD 
Attorney f Ol' Robert D~ 
lfelton, Ex'or. and in 
his own right. 
ROBERT D. MELTON, 
By CounseL 
DECREE'~ 
June 1, 1944. 
This cause came on this day to be heard ox,.- the pla'intiff'~-; 
bill and exhibits therewith, the answer of the defendant filecl 
at rules, and exhibits therewith, the depositions of Viola. 
Agnes l\lills~ Mildred "\Valton West, Amanda E. Hanis, :Mar-
garet ,v alton \Vood and Shelton Harris, and exhibits there -
with taken on behalf of plaintiffs and the depositions. of E_ 
G. Cobb~ Ida Sheiner, Ella M. Swadner and Robert D.- Mel-· 
ton and exhibits therewith taken on behalf of the defondant,, 
and was argued by counsel 
On consideration whereof, the court being of the c,pinio1i. 
that by the second clause of the will of Emma Catherine: 
Wright, she gave to lier four nieces, Mildi·ed Elizabeth ·wal-
ton, Amanda E. Harris, Margaret, vValton Wood and Viola 
Agnes Mills, the tangible personal property in her dwellin~ 
house, meaning the furniture and furnishings, which hE.s been 
delivered to them by Robert D. Melton, the Execu-
page 19 } tor of the last will of the said Emma Catherin:> 
·wright, and that by the third clause of lwr said. 
will she gives to Robert D. Melton the real estate and "all" 
her "other property", and that the only "other propertyn 
she had after disposing of the tangible personal property and 
real estate was her money, found in the dwelling house, to-
wit: $6~703.96 consisting of $417.96 in coill and the balance-
mostly in old style large gold and silver certificates, and a 
bank deposit of $700.00, and that she intended by said third 
clause of her will to give said money to Robert D. :\Ielto~1 
because of his long and faithful care of her, and that .her 
intentian was that said money be i con~idered as inbingible· 
personal property, and pass to the said Robert D. :M:elton. 
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as such and is included iu the gift of '' all my other prop-
erty" to the said Robert D. Melton, the court doth accord-
ingly so adjudge, order and decree, and accordingly doth ad-
judge, order and decree that the plaintiffs bill be and the 
same is hereby dismissed, and that the plaintiffs do pay to 
the defendant his costs in this behalf expended, including 
the premium paid on surety bond, required heretofore in 
this cause. 
In considering the testimony of the witnesses the Court 
limited its consideration only to the extent that it elucidated 
the testatrix's intention and the scheme that she had framed 
for the disposition of her property, the will being clear and 
f rec of ambiguity and construed the will from the words 
used by the testatrix as required by Wooten v. Redd, 12 
· · Gratt. 196. 
It is further adjudged and ordered that the written opin-
ion of the Court this day filed be and it hereby is made a 
,part of the record in this case, but shall not be copied in the 
order book. 
To all of the above rulings of the court and in-
page 20 ~ terpretation of the will as outlined and to the en-
try of this decree., the Complainants, by counsel, 
duly excepted, on the ground that the above rulings of the 
court are contrary to the law and evidence and that the 
money found in the house should pass to the Complainants 
~ndcr the term "tangible personal property". 
The Complainants, by counsel, having intimated their pur-
pose to apply to the Supreme Court of Appeals for an ap-
peal and suversedeas to the court's decree construing the 
will· of the testatrix, Emma Catherine ·wright, as out1ined 
in the preceding paragraphs, the execution of this decree is 
suspended as to the same for ninety days from the date 
hereof, provided that the Complainants, or someone for them, 
shall enter intp bond before the clerk of this court, in the 
p~nalty of $100.00 within thirty days from this date, condi-
tioned according to law. 
And there appearing nothing further to be disposed of in 
this cause it is ordered to be stricken from the docket. 
Mildred Elizabeth V\Taltou, ct al. 
v. 
Robert D .. l\Ielton, &c. 
George D. Bowles for the plaintiffs. 
H. Carter Redd for the defendants. 
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OPINION OF THE COURT. 
This case involves the construction of the will of lDmma 
rntherine ·wright, deceased, late of this County. 
The wilL, whicl1 was prepared for her by the late ,fudge 
Daniel Grinnan and is in his handwriting, is short, and 
omitting the formal parts, reads as follows: 
"First, I do desire that all my just debts be paid. 
page 21 } Second, I do· give and bequeath all the tangible 
personal property in my dwelling house to those 
of my following nieces that may survive me, namely, Mildred 
Elizabeth ·walton, Amanda E. Harris, l\Iargarct ·walton, 
Viola Agnes :Mills. . . ' · 
'1.'hird, I do give and devise my tract of land on wltich I 
now reside and all my other prnperty to Robert D. :Melton and, 
in case the said Robert D. Melton shall make any imr.-rove-
ments to the houses on said land or should erect nnv other 
buildings on said, they shall pass to him at my death. 
Fourth, I do nominate and appoint the said Robel't D. 
l\Ielton as the executor hereof and I request that he he al-
lowed to .qualify as such without giving any security." 
The issue in this case arises out of the following facts; -
Mrs. ·wrig·ht who was an old lady, 'a widow~ owned a very 
small tract of land in Hanover County with a small house 
thereon. It was generally believed in the community in 
which she lived that she was very poor and in neces~itous 
circumstances. Various neighbors looked after her and tried 
to supply her needs, but the greater portion of this service 
was rendered hv the defendant Robert D. 1\Ielton. 
After the testatrix's death, on the search of her house 
there was found the sum of $6,700 dollars, about Four hun-
dred and Seventeen dolla1·s and 96 cents in coin and the rest 
in paper money hidden in various places in her house, in 
nail kegs, buckets, etc. 
There was also found a bank book which showed that the 
testatrix had seven lmnd1·ed dollars in. one of the Cc,unty 
Banks located i-n the Town of Ashland. 
The sole issue in this case is whether the monev f ouud in 
the house is tangible or intangible pers·onal prop-
page 22 ~ erty. The plaintiffs contend that it is tangible 
personal property while the defendant conJends 
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:that it is intangible personal property which passed to him 
under the third clause of the will. Plaintiffs concede that 
the money in the bank is intangible personal property, but 
it is argued that the coin nud paper money found in the house 
must be regarded as tangible personal property because it 
was when found identifiable and in and a part of kegs, 
buckets, etc., which arc admittedly tangible personal ·prop-
-erty. 
The Court has been unable to find anv case where the ex-
act issue here presented lms been considered. Nor has coun-
sel made reference to anv such case. 
In the article on property in 23 American & Eng. Enc. of 
L., 2nd Ed., p. 260, it is said: "The word 'property' is 
11omen generalissimum, and extends to every species of valu-
able right and interest, including real and personal prop-
erty, easements, franchises and other incorporeal heredita-
ments. Standing alone the term includes everY.thing that is 
the subject of ownersliip." 
In the same Article 23 Am. & Eng. Enc. of L., p. 264, it 
"is said: "In the broad sense of the term the word 'prop-
erty' will include money, und in a lnrge number of cases it 
has been so co11trued. But it has been said that in the more 
popular and ordinary acceptation of tlie term it does not 
embrace money, and this restricted meaning has been given · 
to the wo1·d wherever it appeared from the context or other-· 
wise that it was the sense in which it was used." 
In the well considered case of Dillm-d v. Dillard, 97 Va. 
434, 439 (1899), it is said: "In construing a will of personal 
property, the terms used are to be construed according to 
the ordinary acceptation of language in the transactions of 
mankind.'' 
page 23 ~ There is another well established rule in the 
construction of wills wl1ich must also be consid-
ered. Iu the construction of all written instruments, techni- • 
cal words are presumed to be used in their technical sense 
unless the contrary plainly appears. In King v. Jolmson, 
117 Va., 49, 52, 83 S. E. 1070 ( 1915), it is said: "This rule 
of construction is not applicable specially to the word 'heirs', 
but is the well settled general rule, that in the construction 
of all written instruments technical words are presumed to 
be used in their teclmical sense unless the contrary plainly 
appears. Smith v. Chapman, 1 H. & M. (11 Va.) 240, 290-1; 
Findley v. Findley, 11 Gratt. "(52 Va.) 434; Nye v. Lovitt, 
92 Va. 710, 24 s: E. 345, and cases cited.'' 
In Tiffany v. Thomas, 168 Va. 31, 35-36, 190 S. E. 101 
(1937), it is said: "The rule is elementary that the intention 
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of the testator is the polar star which is. to guide in the inter-
pretation of all wills, and, when ascertained, effect will be-
given to it unless it violates some rule of law, or is contrary 
to public policy. In ascertaining this intention the lanf~uage 
used and the sense in which it is used by the testator, is the: 
primary source of information, as it is the expressed inten-
tion of the testator which is sought. 
"e e e Generally~ ordinary words are to be given their 
usual and ordinary meanings, and technical words, are· pre-
sumed to have been used in a technical sense, Conrad v. Con-
rad Ex'or., 123 Va. 711, 97 S. E. 336, 338." 
In accordance with these well established rules th~ ques-
tion before the Court must be decided . 
. Judge Daniel Grinnan, who drew the will in question fo1· 
the testatrix was an acknowledged master in this field of the, 
law. It is inconceivable that he failed to grasp the testa-
trix 's intention and to employ the exact word~-
page 24 ~ needed to convey that intention when it came to· 
the construction of her will. He was highly edu -
cated aside from his learning in the law, and meticulousl: .. 
exact in the draughtmanship of any document that cam.: 
·from · his mind and hand. 
· It must be regarded, therefore, that what the testatrix de-
sired to express in her will was expressed therein in the ex-
act sense in which the testatrix intended to express it. 
In the second clause of her· will the testatrix beqne.1thec.1 
"all the tangible personal property in my dwelling house'' 
to the plaintiffs (Italics supplied) .. In the third clause of 
her will she gave and devised ''my tract of land on whicl1 
I now reside and all my other property to Robert D. l\Iel-
ton." (Italics supplied.) It is not without significanc<:! that 
• she appointed Robert D. Melton her executor with the re-
quest "that he be ~llowed to qualify as such without givin:.:; 
any security." · i 
It is clear from a reading of the above clauses of th,~ wiH 
that the testatrix knew the difference between tangible per-
sonal property and other property. :In the second clause slm 
bequeathed her tangible personal property in her house and 
in the third clause slie devised her real estate and gave "ell 
my other property to Robert D. Melton." Here is used the-
same word once qualified by the word tangible before it and 
the second time in the residuar~· clause qualified bv the ,vorcb. 
''all my other" before it, so that she gave all lier "tar.gihle 
personal property in my dwelling house" to the plaintiffs 
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and "all my other property t9 Robert D. Melton·", after hav-
ing first devised to him her real estate. 
The words "tangible personal property" are used in Sec-
tion 171 of the Constitution which provides in part 
page 25 ~ ''No State property tax for State purposes shall 
be levied on real estate or tangibel personal prop-
erty, exc~pt th{! rolling stock or public service corporations. 
Real estate and t~ngible personal property except the rolling 
stock of public service corporations, arc hereby segregated 
for~ and made subject to local taxation, only ,r; * 0 • '' 
The General Assembly after the adoption of Section 171 
· of the Constitution in 19.:!7 at its first session thereafter 
passed Chapter 7 of the Tax Code, Sections 68-88 inclusive 
thereof. Section 68 of the Tax Code is a sfollows : '' In-
tangible personal property having been segregated for State 
taxation only, the subjects of taxation classified by this chap-
ter arc hereby defined as intangible personal property, and 
shall be taxed · as hereinafter provided " "' *.'' 
Section 70 of the Tax Code lists money '' in the possession 1 
or under control of the owner" as intangible personal prop-
erty subject to State taxation and provides for its taxation. 
Chapter 19 of the Tax Code provides for the assessment 
and taxation of tangible personal property. Section 283 of 
the Tax Code provides in part: '' Tangible personal prop-
erty having been segregated by law for local taxation only, 
the classification hereunder shall be as follows: 
"9. The ag·gTegate value of all household and kitchen 
furnitUl'e, including gold and silver plates, plated ware, 
watches and clocks, sewing machines, refrigerators, auto-
m.atic refrigerating maP-hinery, vacuum cleaners and all other 
household machinery, books,. fire arms and weapons of all 
kinds.'' 
The above sections of the Tax Code are clear legislative 
definitions as to what is and what is not tangible 
page 26 ~ personal property and in the absence of control-
ling authority to the contrary it must be held that 
money as such is intangible personal property, nnd, there-
fore, not tangible personal property, regardless of the place 
where its owner may keep it. 
Counsel for the plaintiffs' relies on Shouler on Personal 
Property, Section 54, to support his contention that money 
is· tangible personal property. It is true that Schouler does 
say: '' Money is likewise a corporeal chattel personal.'' This 
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conclusion of the author is witl\out .the support of authority, 
and is in conflict with the expressions and decisions control-
ling in this Commonwealth. • 
lt is next argued on behalf of the plaintiffs' that :money 
must be tangible personnl property: since it is made subject 
to levy and the lien of an execution by section 6485 of the 
Code. It is sufficient to say that the statute 4oes n~t cl.eclare 
money to be tangible personal property. On the contn.ry, it 
draws a distinction between recognized tangible personal 
property and money. It reads: "The writ may be levied 
as well on the current money and bank notes, as 011 the goods 
and chattels of such person e * e.'' If money bac. been · 
deemed tangible pcrsouul property, this provision would have 
been unnecessary. ·without this language in Sectioi:. 6485 
of the Code and the provisions of Section 6501 of the Code 
there would be no lien on money belonging to the judgment 
debtor whether in bis possession or that of some other per-
son. Davis v. Bonney, 89 Va. 755-760 (1893); Frayse1·'s Ad-m. 
v. R. & A. R.R. Co., et al., 81 Va. 388, 392 (1886). 
It is true that in Steeled; Co. v. Brown & McCoul, Sheriff', 
2 Va. Cas. 246., 249 (1821), the General Court held that money 
could be levied on under a writ of fieri facias commanding 
the sheriff of the ,qoods and chattels, of the debtor to make a 
sum of money, "since",' said Parker, ;1., in his 
page 27 r opinion, "money is a chattel, and is in this respect, 
unlike a bond, deed or other chose in action." So 
far as the reports disclose, this case has never been cited 
and is certainly not referred to in Frayser' s A<{m. v. R. d; 
A. R. R. Co., et al., supra, and Davis v. Bonney, 89 Va. 755, 
supra. 
The authority of this case is weakened by the holding of 
the same Court in Rutherford v. Commonwealth, 2 Va. Cas. 
141, (1818), that the receiving of a stolen bank note was not 
the receiving of stolen goods for the reason that monev was 
not goods or chattels. 8atli and Morris Case, 1 Lench C'rown 
Cnses 468, 168 Eng-. Rep. 336 (1787). See also United States 
v. Morgan, 1 Crancb C. C. 278 (1805). 
In Arbib's Estate, 216 N. Y. S. 522, 523 (1925) citncl bY 
counsel for the plaintiff the Court held: '' The decedent wa·s 
a resident of this State. The money belonging to him in the 
Republic of France was not tangible property", and, there-
fore, subject to the New York inheritance tax. 
In the case of Bennett v. Bradley, 149 Va. 746, 748, 753 
(1928), the testab·ix bequeathed her ~'personal effect" fo her 
nieces. She made several small beqiiesths of money, and 
bequeathed her watch and chain. She then disposed of "all 
the rest of the property I may own at my death" to certain 
imdrcd E. ·walton, ct als.,. v. Robert D. Melton, etc. ill 
named beneficiaries. At the time of her death, she owned 
-0ne automobile, household property worth about seven hun-
·dred dollars, a valuable farm worth from $7,500.00 to $10,-
.000.00, and money and bonds of the value of $12,870.00 of 
which $12,320 was in money. It was contended by the nieces 
. that the words '' personal effects'' in the will included the 
monev left bv the testatrix. 
In "rejecting this contention the Court said: "We think 
that the word 'effects' does not suggest to the lay 
page 28 ~ mind the idea of money3 bonds, stocks, etc.3 and 
the testatrix did not have in mind that class of 
intangibles when she disposed of her personal effects. That 
having given these tangible chattels to her three nieces, and 
some small remembrance to other mernbers of the family; 
she then turns to those with whom she bad lived, towards 
whom she bore the tenderest affections, and who were the 
most natural objects of her bounty." · 
So here the evidence shows that it was Robert D. Melton 
who primarily cared for nnd attended to the needs of the 
testatrix and not the plaintiffs, and that he was the most 
naturul'object of her bounty. · . 
For the foregoing reasons the relief prayed for will be 
-denied. 
LEON 7\L BAZILE, Judge 
June 1, 1944. 
-page 29 ~ CERTIFICATE OF EXCEPTION NO. 1. 
It is ag1·eecl between counsel for all parties and so certi-
fied by the court, that the following evidence represents the 
condensed testimony introduced by depositions on the trial 
·of this cause. 
Teste: This 28th day of July, 1944. 
LEON M. BAZILE., Judge 
CONDENSED TESTIMONY AGREED ON AS SHOWN 
BY THE DEPOSITIONS. 
(1) That the late .Judge Grinnan wrote the will of Emma 
·Catherine Wright, a copy of which instrument is filed as an 
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! 
Mrs. Ida Sheiner. 
I 
(2) That Mrs. Wright was an elderly lady, a vddow~ 
owned a small tract of land (approximately 14 acres) in Han--
over County with a small house thereon. That it waE, gen-
erally believed in the community in which she lived that she. 
was very poor and in necessitous circumstances. MrB. Ida. 
Sheiner, defendant witness, p. 36 depositions: 
Q. '.'You and Mrs. ·wright had been .neighbors for some, 
years, have you.noU" ' 
A. "Yes". 
Q. XQ. "Was she generally recqgnized as being in bad 
financial shape?" , 
A. A. "I do not think people th~ught she- had anythil}g: 
much". · 1 
6XQ. ''Did you and the other neig·hbors help her out''? 
A. "Yes, as neighbors do". . 
7XQ. ''Did the church contribute. anything to her?'' 
A. "I do not know, certainly not much". 
"They would send her baskets ofi fruit at Christrnm.". 
' ' 
page 30 ~ (3) That the four plaintiffs, devisees undur thci 
second article of the will, are nieces of the testa-
trix, and Robert D. Melton, devisee under the third 2.rticb~ 
is a cousin of the deceased husband of Mrs. Wright, (p. ;3: 
Dep. lOQ. p. 42). . 
(4) That after the death of l\frs.'. Wright's husband:, and 
prior to the writing of the will, Mr.!Floyd Me~ton, and later 
Mr. Robert Melton testified he had 1been for sometime look-
ing after and caring for Mrs. Wright; that an arrang1~ment. 
was entered into whereby he was ;to work the farm on re 
share crop basis, wl1ich he did at Mrs. ·wright's request an:I 
at a loss to himself for several years, Mrs. ·wright recoivin:>; 
the proceeds of sale of :her part of ~he qrops raised. Neigh-
bors and the church sent Mrs. Wright presents of baskets. 
Mr. Melton did not live on the place but .he came by to see· 
after her every day at times and at other times several time,; 
a week. Viola Agnes Mills testified that ]\fr. Melton Btated 
to her that the place was all he wa~ expecting (p. 4 d,~pos: .. 
tions). 
Mrs. Sheiner testified (p. 37) : 
16XQ. "Did you know.she left a ~ill and money and !fr. 
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Slielton Harris. wlr. Melton. 
A. "Mrs. Wright told me Mr. Melton was going to get the 
. place. She said he was going to get the things for looking 
after her". · 
Shelton Harris, testified, page 32 : 
2Q. "State whether or not you received a telephone call 
from Mr. Robert Melton seeking certain information in con-
nection with his duty as executor of the will of Mrs. Emma 
Catherine WrighU" 
A. "Yes • (t e I went up to his home and he told me they 
found the will Saturday night and that the place went to 
him, everything in the house went to the four 
page 31 } nieces and that the money went to the brothers 
and sisters of Mrs. Wright''. 
Mr. Melton testified that Mrs. Wright stated to him that 
if he continued to look after her, she would give him her 
property. (pp. 4 & 42). 
'' I continued to go and take her things and she asked me 
to bring Judge Grinnan there to write the will". Judge 
Grinnan, now deceased, was an ex-judge of the Chancery 
Court of the City of Richmond. He lived in the vicinity of · 
where Mrs. vV right lived. . 
iir. Melton took judge Grinnan to Mrs. Wrighj;'s. 
Mr. Melton was not present when the will was written, re-
. maining out in the yard. · 
After it was written, Mr. Melton was called in and the will 
was handed to him and read by him. At that time, October, 
1937~ Mrs. '\\Tright said to l\fr. Melton that ''she wanted to be 
buried well, wanted to be buried in a metal vault. She fur-
thermore stated that she never wanted a penny of what they 
"(Mr. Wright and she)" had to get into the bands of any 
one that would drink it up or squander her money. Her 
husband was a sober man and had worked hard for l1is money 
and she gave me this Elgin open face watch and chain that 
I have now on, stating that she wanted some one to· wear 
that watch that never drank or smoked." 
Interruption by Mr. Bowles: 
Q. ''Mr. Melton do you meet those requirements"'l 
A. "Yes, I do". (p. 41 depositions). 
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Viola Agnes j)tJ ills Robert D. M eltoin. 
page 32 ~ Viola Agnes Mills testifies p. 4: 
llQ. "Have you seen the will"! 
A. "Yes, I saw it that night".-meaning day of funoral. 
12Q. "Who showed you the will" Y 
A. ''Sumpter Priddy (sheriff) found it and after be and 
Robert Melton had read it, I read it". 
17Q. "What did Mr. Melton say to you about how the 
property would be divided at that time, if anything?'' 
A. '' He said he was going to get the place and was all he 
was expecting. 
18Q. "Did he say anything about the personal prope:rty or 
about any money?" 
A. ")Vell, we had found some money, so he said that would 
go to her brothers and sisters and half brothers and sisters.'' 
5. That continuously since said will was written, Mr. Mel-
ton looked after Mrs. Wrigpt, providing her with food, such 
as flour, meal, bacon, sugar., coffee, · Jard and other gro1~eries 
and provisions, cutting and delivering to her firewood, packed 
and in place for immediate use, provided her with mc!dical 
· care and medicines, though some of; the doctors visits were 
paid for by Mrs. Wright hers.elf, that Mr. Melton and his 
wife nursed Mrs. ,vright in sickness and Mrs. Melton did 
the washing and cooking at such times and that they saw 
that everything neceysary for her care and comfort was pro-
vided. Neither Mr. Hobert D. Melton nor his wife lived with 
].!rs. Wright, but Mr. Melton sent the above things if and 
when he could not stop by to see her. 
Defendant, Robert D. Melton p. 42: 
"during the time I worked the land, her part of 
page 33 ~ the crops were harvested and sold and sh1~ re-
ceived her part of the selling price. I might men-
tion the fact that she never was confined to l1er bed verv 
often,. during this time, but when she was not well, my wife 
would go there and stay with her for several days at the 
time., and I have gotten my sister Hattie Melton to stav when 
my wife could not go, and if for any reason I was· hundi-
ca pped in getting there, I would call l\frs. Sheiner and ask 
her to send some one over to see how: she was feeling.'' 
llQ. "Did you furnish her with all the necessities of life 
such as groceries, bacon, sugar, flour, etc." 
A. "I tried to." 
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Mildred W alto1i West. 
12Q. "What did you supply her with in providing for her 
:and also keeping her comfortable 1 '' 
A. ''We always kept cows and I carried her milk nearly 
,every time I went over there. Sometimes every day and 
.sometimes 3 or 4 times a week, I. would take her butter, eggs, 
.buttermilk, sweet milk, meat, also flour, lard, sugar~ tea and 
.coffee", which all four girls will agree they found a plenty 
-0f these ~ings in dividing up the things"· 
Note: '' The four girls present indicated their entire 
.agreement with this statement by Mr. :Melton.'' 
Mrs. Wright was a member of Gwaltmey Baptist Church 
.and they sent her baskets from time to time. Mr. Robert 
Melton, p. 52 depositions: . 
58XQ. "Did anyone else give her anytltlng"i 
A. "She was a member of Gwaltmey Baptist Church and 
on certain occasions they would send her bas~ets. 
59XQ. "Why did they send baskets, didn't they know she 
had all of this money!" 
page 34 ~ A. '' I presume not.'' 
· 60XQ. '' Did anybody 7'' 
A. "I presume not". 
6. After Mrs. Wright's death, Mr. Melton attended to and 
made all the funeral arrangements for Mrs. Wright's burial, 
purchased the coffin and arranged for the pastor, the funeral 
director, having the grave dug and assumed all liability for 
the expenses in regard to same. That none of the plaintiffs, 
nor any other relative assumed any responsibility m any of 
the arrangements, nor volunteered to do so~ nor did any of 
tliem assist in caring for Mrs. Wright from 1930 until date 
of her death, January, 1944. 
Mildred Walton West, testifies-page 21: 
12Q. "Your mother was quite friendly wit11 her, was she 
noU" 
A. "Yes, she was. She was there every week to see her. 
She was like a daughter." 
Mrs. West died in 1930, fourteen years prior to Mrs~ 
·wright's death in 1944. 
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E. G. Cobb. . Viola Agnes Mills. 
· P. 10 Depositions, E.G. Cobb, 'witness. states that Hobert 
Melton after Mr. Wright's death looked after Mrs. Vlright 
for some 6 or 7 years. '' he looked: after tµe place; hauled 
wood; bought groceries for her out of his own pocket ; was. 
there several times a week". 
7Q. "Do you know who made the funeral arrangements!"' 
A. "Mr. Robert D. Melton, made the arrangements". · 
SQ. "When Mrs. Wright was sick, who looked after her" 'l 
A. f'Mr. Robert D. Melton had her in charge all the time.'" 
Mr. E. G. Cobb, page 12 depositions: 
SXQ. "Could you say how much ac.reage is witl. this 
house" 1 
A. "10 or 15". , 
9XQ. "Would you call it a farm t"' 
page 35 ~ A. "Yes." 
lOXQ. '' Who farmed it t '' 
A. "Mr. Robert Melton". 
llXQ. "So whatever stuff, crops., etc., raised on the ·plac~ 
was under an arrangement with Mrs. Wright, was it not"1 
A. "Yes, crops were raised on her place by Mr. Robt. Mel-
ton." · 
12XQ. "So, while l\Ir. Melton was. helping to look after 
her, he also helped to look after himself, because he ha.d us~ 
of the farm e 8 •»y 
A. "Mr. Floyd Melton had nothing to do with the farm, 
but Mr. Robert Melton had charge of farming the plac:e". 
13XQ. "Certainly, Mrs. Wright could not eat everything 
raised on the place, could she'' 7 
A. '' I do not see how she could''. 
14.XQ. "Then, did he not get some of the crops for· him-
self't" 
A. "I think he should have". 
Plaintiff, Viola Agnes Mills, witness, p. 14, 206 S. Lindeu 
Street, Richmond., Va. 
lXQ. "You stated that you stayed with Mrs. Wright for 
6 months and went to school. What!school d\d you attcmd?" 
A. '' Ashland''. ' 
2XQ. "Was this before are after Mr. Wright's death?" 
A. "After". 
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Viola Agnes Mills. 
3XQ. "And Mrs. Wright took care of you while you at~ 
tended school, did she not!" 
A. "Not entirely". · 
4XQ. "You were staying at her home and wanted to go 
to schooH" 
A. "Wanted to go to school and stayed there so she could 
have some one to stay with her.'' 
page 36 } . 5XQ. "Why did you not stay longer than 6 
months"i 
A. "I got tired and went home". 
6XQ. "School closed at the expiration of 6 months"t 
A. "No, school lasted 9 months." 
7XQ. "So you left during the school term" i 
A. "Yes". 
SXQ. "Just got tired of staying". 
A. "Yes". · 
9XQ. "Bid Mr. Melton bring groceries and supplies to Mrs. 
Wright's home while you were there"Y · 
A. "Yes". 
lOXQ. '' And furnish her with fire wood, all cut and ready 
to burn and packed it in the house, in a shed?" 
A. ''Yes, and some in the barn". 
llXQ. ''Mr. Melton looked after her as carefully and faith-
fully as if he had been her son?" . 
A. '' He did come 2 or 3 times a week and bring her gro-
ceries. I had stayed there for week ends before the 6 months, 
and she did her own washing, but during the time I was there 
· for six months, Mr. Melton's wife did her washing.". 
Miss Viola Agnes Mills further testified on direct exam. : 
beginning on page 5 of depositions: 
23Q. "Do you know whether this money was found inside 
of tl1e dwelling or outside?" 
A. "Inside". 
24Q. "Can you tell us what the money was found in-what 
kind of containers Y" 
A. "Some in envelopes in a dresser drawer and some was 
found in a bucket." 
page 37 } 26Q. "Did it have a lid on it"? 
A. "Yes". 
27Q. "What kind of a lid, a press type top or did it fit over 
the bucket i '' 
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30Q. "So you are positive then, ;that Mr. Melton told you 
then, after the will was read, found-that he would !:et the 
place¥" And I believe you said that .Mr. Melton told you 
the money would be divided between Mrs. Wright's sisters 
and brothers and half brothers and sisters~ is that corre13t Y '' 
A. "Yes". · ' 
31Q. "Did he, acting upon that interpretation of the will, 
begin to get in touch with her brothers and sisters and half 
brothers and half sisters to get a complete list of their 
names?'' 
A. "He said he would have to, whether he did, I do not 
know". 
(Mr. Melton testified Mr. Redd asked him to get a list of 
her relatives.) 
33Q. '' * e e now did you see the money that was found Y'' 
A. "Yes, I saw'all that was found that night". 
34Q. "Was it all in paper money.or coin!" 
A. "It was mixed, paper and coin". 
35Q. '''Vas it the usual size of money around in circula-
tion 'l'' 
A. "No, the money found in the tin bucket, the paper money 
was larger than the money that we now use." 
39Q. "\Vhat was said about this money when it was 
found'l" · 
A. ''Mr. Melton said the money did not go to him, it would 
be divided among the brotll.ers and sisters.'' 
40Q. '' Did you and the other parties plaintiff live with Mrs. 
Wright from time to time'l" · 
page 38 ~ A. "I stayed with her about six months and 
went to school." 
41Q. '' Do you know whether or not the other parties plain-
tiff visited back and forth from time to time i" 
A. ''Yes, they did.'' 
44Q. '' Was it generally recognized in the neighborhood that 
Mrs. Wright was more or less on chnrity'l" 
A. "Everybody thought she was poor". 
47Q. "Did you and some of the other plaintiffs takn her 
things from time to time 'l" 
A. "When I stayed there, my mother sent most of the stuff 
I ate. Almost every day that I stayed there she would send 
. something.'' 
50Q. "Did Mr. Robert D. Melton ever live there~' 
A. "No but his brother did for a while." 
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Mildred Elizabet/,, Walton. 
51Q. "Did the church or anybody in that neighborhood pro-
vide her with food or send her things from time to time 7" 
A. "I do not know whether the church did, but some of the 
members from Gwaltmey used to bring her things.'' 
52Q. '' Are you satisfied that the general idea of the neigh-
borhood was that she was an object of charity?" 
A. '' They didn't think that she had a lot of money, but knew 
she had. no w.ay of making it." 
Plaintiff, Mildred Elizabeth Walton., now Mrs. Mildred. 
Dep. p. 21 ·walton West, Glen Allen, Va. 
lXQ. "Did you attend Mrs. Wright's funeral". 
A: "Yes, I did." 
2XQ. "How long was she sick during her last illness!" 
A. "I do not know. Mr. Melton sent word-the call came 
through my brother in law. He told us she was sick and I got 
down there about an )lour after she died.'' · 
page 39 ~ 3XQ. "How long had it been since you saw her 
before her death Y" 
· A. ''I guess about .five years.,., 
4XQ. "Did you go to the house after the funeral" 7 
A. "No, not until the day of the settlement when they were 
dividing the things.'' 
5XQ. '' And you never contributed anything to her sup-
:porU" 
A. "No, I did not.'' 
6XQ. '' And on the day of the settlement, you signed this 
paper marked MEW No. U" 
A. "Yes, I signed this." 
Exhibit, lIEW No. 1 is as follows: 
"Mrs. Raymond West" 
1 rocker-sheets equally-scarf-hose 
1 lot towels and gowns-shelf of dishes-! fan-handkchf. 
canned fruit-fruit jellies &c--pans equally and soap" 
lot of sheets and quilts equally, towels and pillow slips equally, 
hardware, jars, etc. ,equally. 
all agreed to give cooking stove to.Mrs. Bettie Harris 
all agreed to give shotgun & shells to Merrit Mills 
all agreed to give walking cane to H. M. Mills 
all agreed to give lot of dishes, pans., etc. to Mrs. J. D. Tignor 
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all agreed to give sugar and flour ·to R. n~ Melton, Clothes rack,, 
· · drop leaf table, novelties. 
all agreed h> give cupboard to J. L. Walton 
all agreed to give stove to J. L. Walton, 4 chah-s (straight) 
all agreed to give let Robert D. Melton sell 4 hand irc,ns to, 
Mrs. Childress. 
I am perfectly satisfied". 
"MILDREDE. WEST" 
The other three nieces, upon the division of the household 
goods signed similar papers. · · 
7XQ. '' And you also signed the receipt which Viola Mills. 
identified, and which is filed as V AM No. 3, ls that truer ' 
A. ''Yes". 
page 40 ~ "EXHIBIT V AM No. 3 is as follows: 
$~KOO I 
. ' 
February 3, 1944. Received of· Robert D .. Melton, Executo1· 
of the last will and testament of Ennna Catherine ,vrigbt all 
the tangible personal property in the dwelling house of the-. 
late Emma Catherine Wright, of the appraised value of 
·$326.00. 
Signed MILDRED ELIZABETH "\VEST 
ARMANDA E. HARRJS 
MARGARET FRANCES WOOD 
VIOLA AGNES MILLS'' 
The four signers of the above are the four nieces of :Mrs. 
Wright referred to in the second clause of the will of Mrs·. 
Wright. The above receipt for $326.00 except filling in the 
:figures0 was prepared before taking the inventory and the 
figures entered after completion of the inventory, and then 
the property of the value of $326.00 as shown by the inven-
tory turned over to the four nieces and the receipts signed 
by them; whereupon the four plaintiffs stated that they could 
satisfactorily divide the $326. worth of property and pro.-
ceeded to do so. While this division was being made money 
was found in the decedent's dwelling. The money wag 
turned over to Mr. Melton in his 1 cap~city as executor with-
out being counted. The exhibit MEW #1 was prep~recT 
while the division was being made, and upon completion w<m~ 
signed by the four plaintiffs. · 
8XQ. '' And you were also sho~. the appraisement, copy 
of which was :filed as "VAM #4," 1s that true~" 
Mildred E. Walton, et als., v. Robert D. Melton, etc. 51 
A. "Yes". 
9XQ. '' And you signed the receipt for the $326. worth of 
property on that date with the others and the paper showing 
the division of the property on that date, did you not?" 
A. "Yes". 
lOXQ. '' And at the time and before you signed these pa-
pers, you knew Mr. Melton had the money did you noU" 
A. '.'No, I did not. You said not to pay any at-
page 41 ~ tention to hearsay so I did not see any money at 
all, except the $15. in gold, and a bucket was found 
but I was so far away I couldn't see what was in it. And if 
they told me it is still hearsay". 
UXQ. "You knew that there was money in it did you 
not?" 
A. "I was not standing near enough to see.'' 
12XQ. "All were present including Mr. Melton, were they 
not'/" 
A. "Yes". 
13XQ. '' All of you heard the statement that the money 
was found in the bucket, did you not 7'' 
A. "But I was standing back there towards the window." 
14XQ. "And you knew that money l1ad been found before 
that, did you not?'' 
A. "Yes." 
15XQ. "And you all signed the papers after knowing that 
fact?" 
A. "I .signed the papers, but Mr. Melton did not tell me 
pers.onally about any money." 
The receipt for $326.00 showing distribution of tangible 
personal property to the four nieces did not embrace money 
found later secreted in the dwelling house. 
Viola Agnes Mills, re-direct page 17: 
lRDQ. "Who prepared this receipt that you have signed, in 
pencil T" 
A. "Mr. Robert Melton wrote it." 
2RDQ. "Another receipt which you signed, states this, 
"all tangible personal property in the dwelling house." You · 
do not know whether anyone of the others received any money 
in the dwelling, do you f '' 
A. "No." 
3RDQ. "Then, this receipt would not embrace 
page 42 ~ money if the court construes money as tangible 
property 1'' 
A. "No." 
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Mr. Robert Melton arranged the funeral. Mrs. West, con-
tinuing on cross examination: 
16XQ. "'Vho arranged the funeral?" 
A. "Mr. Melton." 
17XQ. ''And none of the relatives;had anything to de, with 
thaU" . 
A. "No. I was down there and he talked to me about what 
she desired, but so far as having anything to do with the 
arrangements, he attended to that. I offered to do all I could 
after she died.'' 
18XQ. "But neither you nor any others so far as you know, 
assumed any responsibility for the cost of the funeral7" 
A. "I did not, I do not know about .~he others.'' 
The four nieces, were present without counsel and without 
advice. They did not know the definition of tangible or in-
tangible personal property. Mrs. -v,,r est, page 20 of dEiposi-
tiori.s: 
6Q. '' These receipts, were they all prepared when you got. 
there?" 
A. "Yes." 
7Q. "Was any monev found after you got there?" 
A. "Yes, $15.00 in gold was found on the dresser and a box 
in the wardrobe." 
SQ. "Was it counted¥" 
A. "No, sir." 
Continuing· Mrs. West's deposition~ page 21: 
18Q. '' Mrs. West, when ~the division of the property was 
made, did it just include the things inside the dwdling 
l1ouseY'' 
A. '' The things in the house.'' 
19Q. "It also included outbuildings did it noU" 
page 43 ~ A. "No, sir." 
. 20Q. "What was said about the provisions and 
things in outbuildings?" 
A. "That belonged to Mr. Melton" . 
. 21Q. "Who said thaU" 
A. "I do not know. Mr. Melton told us that what was in 
the dwellh1g belonged to us and everything else belong(ld to 
him." · · 
22Q. "How far was the outbuildin~ from the main house?'' 
A. "The smokehouse was just behind the dwelling·." 
:Mr. Shelton Harris, p. 32 depositions: 
2Q. '' State whether or not you received a telephone call 
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from Mr. Robert Melton seeking certain information in con-
Dection with his duty as Executor of the will of Emma Cath-
·erine ·w righU" 
A. "Mr. Melton called me to come up to his place when, I 
.got off from work and I went up there-I don't know· the 
-exact date, and I went up to his home and he told me that 
they found the will Saturday night and that the place went 
to him, everything in the house went to the four nieces and 
the money went to the brothers and sisters of :Mrs. Wright.'' 
Neither Mr. Melton, the four nieces, her church, nor any-
.one else knew Mrs. ,vright had approximately $7,000.00 on 
band in the dwelling house. 
Mrs. Ida Sheiner, page 36: 
2XQ. ''"Was she generally recognized as being in bad :fi-
nancial shape 7 '' 
A. '' I do not think people thought she had anything 
much." 
3XQ. "Was the land on which she lived worked and 
tilled 1" 
A. "Yes, Mr. Melton worked it." . 
14X.Q. '' Did you know Mrs. Wright had all this money 
around the house!" 
A. "No." 
page 44 ~ 15XQ. "Did Mr. Melton know7 
A. "No." 
16XQ. "Did you know she left a will and money and Mr. 
Melton was named as executod" 
A. "Mrs. Wright told me Mr. Melton was going to get the 
place.'' 
\,Vitness, Mrs. Ella M. Swadner for the defendant, testified 
-0n page 40 of depositions as follows: 
9XQ. ")Vho plowed the farm for Mrs. Wright?'' 
A. "I think Mr. Melton did." 
llXQ. "Who got the crops 7" 
A. "From what I understand she got a part. I don't know 
just how it was divided, but know she got what was coming 
to her." 
Mr. Rober.t D. Melton, page 48 depositions: 
20XQ. "Did you know at that time what she had7'' 
A. "I knew she had a little money in the bank and as for 
any money in the house was concerned, I did not know she 
had more than a few dollars on hand, but did not know she 
had any large amount.'' 
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29XQ. "Do you share in the crops on the Wright place!'" 
A. "Yes • e 8 ." 
·continuing Mr. Melton's deposition, page 50; that the 
money found in the dwelling house amounted to a total of 
$6,703.96, consisting of $417.96 in coin and .the balance Dlostly 
in old styled, large., paper money, or currency: 
34XQ. "Can you tell how much coin f" 
A. ''Yes, $400.00 and some dollars. It was $402.96 to be: 
exact, and $15.00 in gold.'' 
36XQ. '''Vhat denominations of p~per money was. found t"' 
$5.00 or what'/" '. 
A. '' From 1.00 to $50.00. '' 
page 45 } 37XQ. "Was it present day currency!" 
A. "Some was." · 
38XQ. "Was most of it large paper money!" 
A. "Yes, I believe it was." 
39XQ. ""\Vas it in gold and silver!''" 
A. "Yes." 
40XQ. "So you are satisfied that at the time this wiH wm; 
written, or executed, that this money was in the house f '' 
A. ''Some of it.'' 
41XQ. "'Vhat was the bulk! Coin or paper and where 
was iU" 
A. '' It was mixed and was in the bouse." 
Plaintiff, Margaret w·alton Wood, the Margaret Wood re-
ferred to in the second clause of the will. 3405 Carolina Ave-
nue, Richmond, Va. p. 24 Depositions. · 
3Q. '' Do you know when and where she died Y'' 
A. "No.· I was not there. I was in town and did not know 
of her death until Saturday when my sister, Mildred, cmlled 
me up the day that she was buried.'' 
4Q. '' You did not attend the funeral then t'' · 
A. ''No, it was too late, I do not have a car to get out into 
the country,, and it was too late to niake an·angements.:' 
5Q. "You do know that you were remembered with som~ 
others in the will 7" 
A. "Yes, and I was dumbfounded to learn that I had been 
remembered.'' 
6Q. "Tell just what you know-what happened on the 
night of the funeral and subsequent dates concerninir the 
executor in the division of the property!'' 
page 46 ~ A. "It was on a Monday-the night folkwing 
the funeral, Shelton Harris, my brother in 1:: w, 
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called me up ancl said I had been remembered in the will and 
he said the. place had been left to Mr. Robert Melton." 
Objection: Counsel for the defendant objects to the wit-
ness telling what she heard. 
7Q. "vVhat did you do on the strength of that call!'' 
A. ''After they called me, Amanda said she would see me 
at 11 o'cloclt and they carried me to Mrs. Wright's home, so 
when we got there on Thursday following the funeral, 
Amanda, Viola, :Mildred and Mr. Robert Melton and myself, 
went into the house-in the sitting room-and Mr. Redd 
(counsel for the defendant, Robert D. Melton) was there and 
he read the will and we signed these-this paper that he gave 
us showing an estimated value of the household goods and 
that showed that everything she had was sold and debts 
should arise, we would raise the amount of $326.00 and thei1 
l\Ir. Redd told Mr. Melton that if he could handle it, he was 
leaving. · 
SQ. "Did Mr. Redd leave then!" 
A. "Yes." 
14Q. "Were you at any time advised how much money was 
found Y'' 
A. "No." 
15Q. "Did you know until the counsel in this suit ascer-




3XQ. "When was the last time you were there ( at l\Irs. 
,vrights') before her death 7" 
A. "I could not tell you. Probably two or three years." 
4XQ. ''You did not supply her with any of the 
page 47 ~ necessities of life, did you?" 
· A. "No." I stayed with her sometime before 
her husband died and several times since that~ but I never 
carried her anything-no food." 
5XQ. '' Did you assume any responsibility for the funeral 
arrangements 7" 
A. "No. I was not there when she died." 
6XQ. "But you were there on the 3rd of February, 1944, 
when the property was divided Y'' 
A. "Yes, when I was requested to come." 
7XQ. "You were shown the appraisement made by the ap-
praisers that day, were you noU" 
56 Supreme Court of Appeals of Virginia 
A. "Yes." 
: e 
14XQ. '' Do .you know whether Mr. Melton looked after 
Mrs. "\Yright carefully and faithfully!" 
A. "I do not know. I was not there, but I heard ]1e did 
and believe he did.'' 
15XQ. "Did yotl know that you had been remembered in 
Mrs. Wright's will before she died?" ' 
A. "No." 
Plaintiff, Amanda E. Harris, Glen Allen, Va. P. 28: 
3Q. "Did you go to Mrs. Wright's funeraU" 
A. "Yes." 
Page !W: 
14Q. '' At that time ( on Thursday following funeral) had 
all this money been found?'' 
A. ''No." · 
15Q. "Did counsel or executor try to explain what that 
will meanU" 
page 48 ~ A. "No." 
signed?" 
16Q. '• But they did ask for a receipt to be 
A. "After we had divided the things, we gave a receipt 
for what we got.'' 
• 
Page BO: 
12XQ. "Do you know how long Mrs. Wright was ill be· 
fore she died 1" 
A. "No, I got the message the afternoon she died, that 
she was sick and I went down there and whei:;i. I got there she 
was dead.'' 
13XQ. "vVhen was the last time you had seen her before 
that time!" 
A. '' I could not tell you. I do not visit very of ten.'' 
14XQ. "Had you been in the last three years!" 
A. "Yes, but not very much." 
15XQ. "Did you visit as often as once a year 1" 
A. "No, I don't think I did. I used to go with my mother 
when she was living and before her husband died. I used to 
go down and l1elp· before I went to school.'' 
16XQ. "You did not assume any responsibility for her 
expenses, such as doctors bills., funeral expenses or anything 
for her support during her life, did you?" · 
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A. "No." 
Mrs. Ida Sheiner, witness for -defendant, page 35, says, 
:she lived .across the road from Mrs. 1\T right, that Mr. Melton 
looked after and provided Mrs. Wright with the necessities 
,of life., that he and lie wife looked after her and took care 
of her in sickness, for more than five years and that no one 
else furnished her with the necessities of life. But on page 
36, on cross examination Mrs .. Sheiner also says that Mr. 
Melton worked the land and shared the crops with Mrs. 
"Tright; that the neighbors .also helped her as neighbors do 
and furthermore the .church sent her baskets of f.ruit; that 
Mr. Melton went to Mrs. Wright's about once a 
page 49 } week but went every day at other times; that lots 
of people went to visit her. 
(4) The appraisement shows 
Household goods in the house 
Lawn Mower., hoes, etc. in smokehouse 
Money (currency and coin) found in dwelling 
house 
:Money received from sale of Mrs. "r light's part of 
crops 
:Savings account~ Hanover National Bank, Ash-
land, Va. 








( 5) That the will was read by all four of the nieces ·and 
·a copy thereof given them ; thq appraisement shown them, 
:and that they signed ·the receipt for the $326.00 after this 
was done. Immediately after signing the receipt for $326.00 
worth of property they proceeded to divide the household 
goods and. signed the papers showing what each got in the 
division and arnd stating that they were perfectly satisfied 
with the division of the household goods. During the course 
-0f making the division, the money, (currency and coin) wal3 
found in the l1and bag in the wardrobe in the· dwelling house 
'Of Mrs. Wright. · 
(6) Mrs. Wright died on January 27, 1944, and her will was 
probated on February 3, 1944, before the clerk of the Circuit 
Court of Hanover County, Virginia, and Robert D. Melton 
,qualified as Executor on said will 
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page 50 ~ NOTICE OF APPLICATION FOR TRAN-
SCRIPT OF RECORD. 
To: Robert D. Melton, individually · and as Executor c,f the 
Estate pf Emma Catherine Wright., deceased. 
TAKE NOTICE: That on the 1st day of June, 19·14, at 
.... o'clock . m., the undersigned will apply to the Clerk 
of the Circuit Court of Hanove1· County, Virginia, for a tran-
script of the record in the above styled cause for the purpose 
of presenting the said transcript to the Supreme Court of 
Appeals of Virginia along with a petition for a writ of erroi-
to the· judgIDep.t of said court rendered in said cause on the 
1st day,of June, 1944. 
Dated this 1st day of June, 1944. 
GEO. D. BOWLES 
Counsel for Complainants. 
Reasonable notice of the foregoing application is h,)rcby 
accepted this 1st day of June, 1944. 
ROBERT D. MELTON, 
individually and as Executor of the 
Estate of Emma Catherine ,v1ight? 
deceased. 
By: H. CARTER REDD 
Counsel 
page 51 ~ Virginia : 
In the Clerk's Office of the Circuit Court of Hanover County. 
# 
I, C. 1V. Taylor, Clerk of the Circuit Court for the County 
of Hanover do hereby certify that the foregoing is a true 
transcript from the records in my office in the suit of-· 
Mildred Elizabeth "r alton, et als., Complainants 
Robert D. Melton, individually and as Ex'or. of Est. of 
Emma Catherine Wright, Dec'd., Defendant . 
. Given under my hand this 3rd day of August, 1944. 
Clerk's Fee $25.00. 
C. W. TAYLOR, 
Clerk of the Circuit Court of Hanover 
County. 
A Copy-Teste: 
M. B. \VATTS, C. C. 
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